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Introduction
Even though the protection of whistleblowers has not yet become a topic of nationwide discussion, it affect us all. No one knows when they might be facing the
difficult choice between ignoring your conscience and doing something you disagree
with, or taking a stand and bearing all the consequences.
A Transparency International survey from 2009 discovered that two thirds of employees in the private and public sector who had encountered serious misconduct in
their workplace did nothing or merely consulted the situation with their colleagues.
They identified as the main reasons for inaction their fear of potential retaliation and
the knowledge that blowing the whistle would not resolve the situation anyway. One
third of employees thought that their managers knew about the misconduct and had
no intention to do anything about it.
In 2014, Oživení analysed interviews with 40 whistleblowers from the V4 countries
and concluded that all whistleblowers (with a single exception) faced various forms
of retaliation. Half of them lost their jobs. One half of respondents said that there
was no one to turn to in order to protect themselves. The Czech Republic is facing
a problem the resolving of which is a necessary prerequisite for success in the fight
against corruption and protection of public interest.
2015 was in many ways an important milestone for whistleblower protection. A key moment was the current government’s inclusion of whistleblower protection among one
of the 4 priorities of its declared fight against corruption, committing in its programme
statement among other things to the adoption of a legislative solution for reporting cases of corruption and protecting those who do so. This intention announced by the government was then supported throughout the year with a series of public discussions
on whistleblower protection. One of them was the international conference Challenge
for the Czech Republic: Whistleblowing as the Way to Protect Financial Interests of the
EU organised by the Oživení NGO. Prague welcomed leading experts from the academic sphere, researchers, non-profit organisations, representatives of state administration, journalists and last but not least, the whistleblowers themselves.
The two-day conference brought inspiration and possibly also hope that the current
state of the protection of whistleblowers and their perception by the general public
could be improved. This collection brings together the papers presented by expert
guests at the conference.

Lenka Franková
analyst, conference coordinator
Oživení, o. s.
Note: Video recordings from the conference are available on the YouTube channel of Oživení.
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Mark Worth manages the International Whistleblower Project at
Blueprint for Free Speech, an Australian-based NGO that advocates for freedom-of-expression rights worldwide. He is a member
of the UNODC Expert Group on whistleblowing, an advisor to the
OECD, and a legal and policy consultant for many countries. Prior,
he was the founding coordinator of Transparency International’s
whistleblower programme. He was instrumental in advancing
whistleblower legislation in many countries and drafting international guidelines for whistleblower protection laws.

Mark Wor th

The Future of Whistleblowing: Action, Impact, Results
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Over the past four years – during my time with Blueprint for Free Speech and prior,
with Transparency International – I have participated in about 30 events and conferences that focused on whistleblower protection – and there are four more coming
in the next two months.
This is only but one indication that the level of interest in this issue is truly unprecedented. On the part of NGOs, government officials, policy-makers, academics, PhD
students, the media, international and regional organisations such as the UN, OECD,
Council of Europe, and the Organization of American States. At the UNODC, which
gets requests from member countries for public policy and technical assistance, the
number 3 most asked-about topic is – whistleblowing.
In the last 5 years, about 20 countries have passed designated whistleblower laws.
And about 30 more – in all regions of the world – are considering new or improved
laws. That’s fully one-fourth of the world taking action on this issue. This is truly
a transformative time – not just for our movement, but for the rights of everyone,
everywhere. And of course, interest among activists is deepening – not just whistleblower activists – but those who work on a whole range of issues that powerfully
link up to, and resonate with, whistleblowing.
This new generation of activists is building up from – and reaching down to – whistleblowing. They bring with them – and are moulded by – the most powerful influences of our age: information and communication technologies, the dream of a borderless world, new renditions of public space and personal privacy, and ambitious
expectations of government and corporate transparency and accountability.
This new generation is fuelling the future of the whistleblower movement. It is incorporating whistleblowing into the critically interrelated fields of investigative journalism, access to information, free speech, human rights, media and Internet freedom,
data privacy, and workers’ rights – to name just a few.
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There is even a whistleblower platform for reporting environmental crimes – WildLeaks
– where people can securely and anonymously report poaching, trafficking, logging
and other wildlife offenses.
Why do whistleblowers even need to do this job for society? Regulators – the people
on whom the public depends to protect its interests – aren’t doing enough. They
can’t – won’t – or don’t know how to do it.
Corporations – especially those with a multinational or global reach – have also
proven themselves unwilling or unable to protect the public interest – or even to
acknowledge that there is a public interest. To try to appease us, many large corporations set up dubious or even fake corporate governance and whistleblower programmes that amount to little more than window dressing. “Corporate governance”
becomes almost a contradiction in terms.
Show me an example of a government or a corporation fixing their own problem
– on their own initiative – without any public or media pressure. I’m sure this has
happened – sometime, somewhere in the world. But not nearly enough to justify
a wait-and-see, hope-for-the-best attitude by citizens, voters and employees.
Whistleblowers fill these gaps – the massive gaps – where the people in charge of
our world can’t or won’t get the job done.
We hear whistleblower stories every day. We see their faces on the news. We hear
their stories. But not enough – not nearly enough – do we hear about their contributions toward a better world. The impact whistleblowers make – and that their
disclosures make – is hardly ever talked about. There have been no comprehensive
studies or research on this.
Let’s look at some real-life examples of how whistleblowers – regular people – not
heroes or martyrs – but regular people exposed crimes and misconduct that led to
huge impacts – positive impacts – in our institutions, in our society, and in our world.

(1) Bradley Birkenfeld (UBS)
• Before resigning from UBS in 2005, Bradley Birkenfeld continuously reported on unfair and deceptive business practices at the bank. This led to a massive fraud investigation against UBS and other banks for enabling tax evasion by
wealthy interests in the US.
• Birkenfeld was arrested and jailed for 40 months in 2010 for abetting tax
evasion by one of his own clients.
• But then in 2010, the Whistleblower Office of the US tax authority awarded
him $104 million for exposing UBS’s massive scheme.
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Impacts
• Like him or not – and I would argue that this is far beyond the point – it’s hard
to overstate the impact of Birkenfeld’s disclosures.
• In 2013 Switzerland signed the Convention on Mutual Administrative Assistance in Tax Matters, an international tax treaty that promotes the exchange of
tax data among 60 countries. This represent a major rollback of Switzerland‘s
status as a tax haven for offshore assets.
• The Swiss media credited Birkenfeld‘s act with effecting a sea change in
Swiss banking. One newspaper said, “Birkenfeld was a blessing for the Swiss
financial industry.“ His revelations helped accelerate the industry’s transition
away from its reliance on dirty money by dooming the bank secrecy laws that
enabled tax evasion.
• Fraud investigations were launched against UBS and alleged tax evaders in
the US and France.
• UBS was fined $780 million in the US – for some reason as part of a deferred
prosecution agreement, which means the bank did not have to plead guilty to
a crime.
• UBS also paid $200 million to the US Securities and Exchange Commission.
• And, an estimated $400 million in missing taxes was recovered by the US.
• Previously privileged information on 4,500 tax evaders in the US was released.

The total amount recovered based on Birkenfeld’s information so far is
$5 billion.
If this much money was recovered by Czech authorities, it would enough to
keep the Charles University here in Prague – with its 51,000 students, 8,000
professors and staff, and its world-class natural sciences, humanities and
linguistics departments – up and running for 16 years.

(2) Stépanie Gibaud (UBS)
• Following Birkenfeld, Stépanie Gibaud reported tax evasion and laundering
by UBS with the complicity of UBS France.
• She was harassed, excluded, discriminated against and fired in 2012 after
she refused to follow her manager’s order to erase her hard drive, which contained sensitive information following Bradley Birkenfeld’s disclosures.
→
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Impacts
• In April 2013 French authorities fined the local unit of UBS 100 million euros
– the most possible under French law – over lax internal controls that enabled
the bank to help French clients evade taxes.
• Other investigations are still ongoing.
• This past March, in a landmark ruling, a French labor court ruled in favor of
Gibaud and ordered UBS to pay a fine of €30,000 for harassment.

(3) Heinrich Kieber (LGT)
• Heinrich Kieber was a computer technician at LGT Bank in Lichtenstein who
stole documents while digitalizing archives..
• He sold computer discs with information on 1,400 bank custmomers to Germany’s Federal Intelligence Service for €4 million in 2008
• Was sentenced to 4 years in jail for theft of documents but later this was
reduced to probation.
• (Similar to John Kiriakou and the waterboarding case – offenders not sentenced)

Impacts
• Disclosures triggered investigations in 14 countries, including the largest tax
evasion investigtation ever in Germany.
• Therre have been investigations of at least 600 people in Germany, 350 in
Italy and 200 in France, including Deutsche Post CEO Klaus Zumwinkel, who
resigned in 2008.
• Currently: lawsuits running in US, UK, Netherlands, and Australia; investigations in France, Spain, Italy and Austria.
• Numerous reports to the tax authorities of false or incomplete tax declaration
by German citizens have led leading to recovery of €626 million.
• Investigations and preliminary proceedings have led to recovery of another
€181 million in Germany.
• There is now massive international pressure on Liechtenstein to end its role
as a tax haven.

→
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(4) Herve Falciani (HSBC)
• Worked for HSBC as computer engineer until 2008; he discovered and reported that data management at HSBC fostered tax evasion.
• He leaked information on 130,000 suspected tax evaders with Swiss bank accounts to former French Finance Minister Christine Lagarde. The list included
2,000 potential Greek tax evaders and money launderers, which was passed on
to authorities in Greece.
• He was charged in 2014 with violating Swiss bank secrecy laws and industrial
espionage.

Impacts
• Investigations have been launched in France, where HSBC was indicted for
money laundering. Cooperation is underway with other countries including the
UK and Germany.
• This past June, HSBC paid a record fine of $43 million to Swiss authorities.

Last but certainly not least:

(5) The anonymous LIBOR whistleblower
• Who provided documents revealing manipulation by international banks of
LIBOR, the interest rate that major banks charge each other for short-term
loans. The financial loss to the global economy was estimated at $17.1 billion.
• The whistleblowere received immunity from prosecution in exchange for turning in his fellow conspirators .

Impacts
• Investigations were launched against Bank of America, Barclays, Mitsubishi-UFJ, Citi, Credit Suisse, Deutsche Bank, HSBC, JP Morgan, Lloyds, Royal Bank
of Scotland, UBS .
• Private lawsuits filed against individuals are in process.
• Settlements were reached with Barclays, Royal Bank of Scotland, UBS.
• Fines were levied against Royal Bank of Scotland, Deutsche Bank, Société
Génerale, Citigroup, JP Morgan.
• The total amount of fines and settlements so far is €7.2 billion – in US, UK,
Netherlands.
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Here in the Czech Republic, of course, is the story of Libor Michálek who needs no
introduction. By exposing two national scandals, Michálek become one of the most
influential whistleblowers in the country’s history. In 1996 he exposed embezzlement related to a tunnelling project, and in 2010 he blew the whistle on a scam by
the Environment Ministry to inflate a public water treatment project by €120 million
and siphon the money to a political party. The Environment Minister, whose advisor
Michálek had audiotaped discussing the scheme, resigned the next day. Michálek
is the recipient of numerous anti-corruption awards, and of course is now serving
in the Senate from the Pirate Party. Two years ago he sponsored a national whistleblower protection law.
If everyone involved with this effort in this room, and this campaign, keeps their eyes
on the prize, we’ll get there – we’ll make it – a whistleblower protection law – not
just one that you’re proud of – but one that actually does what it’s supposed to do –
1. give employees complete access to safe and reliable disclosure channels – of
their choosing – to report corruption, crime and misconduct;
2. complete, loophole-free protections from all types of retaliation – including
physical harm;
3. penalties for people who retaliate against whistleblowers – and higher fines
and other sanctions for repeat offenders;
4. the guarantee that all valid disclosures will investigated, and the results of
these investigations made public;
5. that guilty parties will face justice – and not walk away from their crimes with
the help of their political and business cronies;
6. and – that all necessary corrective actions and policy reforms will be taken, to
deter the misconduct from happening again.
This is the prize – nothing less. We owe it – more than ever – to the people who
step forward while others stand back. Never doubt that a small group of thoughtful, committed citizens can change the world. Do you know why? Because it’s the
only thing that ever has.
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Harald Christian Scheu is an Associate Professor at the Faculty of
Law of Charles University. He gives lectures and publishes studies
on international law and law of the EU. He is the author of numerous publications on the international protection of human rights
and the rights of minorities. Since 2014, he has been a member of
the Legislative Council of the Czech Government and since 2015
a member of the board of the European Union Agency for Fundamental Rights.

Har al d Ch ris tian S c heu

Whistleblowing from the perspective of European
protection of human rights
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Several conceptual thoughts
From the perspective of public law, whistleblowing is characterised by a conflict
between the concept of non-public space and the public affairs principle. While non-public space is governed by relatively complex and detailed regulations, particularly with respect to protecting confidential information, trade secrets, bank secrecy,
medical confidentiality, legal confidentiality, protection of personal information or
protection of privacy in the broadest sense, the public affairs principle is represented in law only rarely and in a rather fragmented fashion. Specific elements appear
for example in issues related to the fight against corruption, fraud and other severe
misconduct. Extensions of the public affairs principle are primarily based on the
human rights concept of freedom of the press and the institute of journalistic confidentiality.
Generally, however, it can be inferred that bringing internal information into the external domain of public space is an exceptional act, taking place under conditions
that are not accurately described in current laws and are therefore subject to interpretation of the respective judiciary bodies. As a consequence, persons disclosing
internal information find themselves in a legally murky terrain in which there is no
guarantee that the sharing of internal information with the public and media space
will comply with the requirements of the law.

The human rights dimension of whistleblowing
With this understanding of the tension between the concept of non-public space
and the public affairs principle, it is important to discuss the human rights aspect
of whistleblower protection. The human rights context is very obvious for example in
Resolution 1729 (2010) of the Parliamentary Assembly titled “Protection of whistle-blowers”. The document uses the word “protection” repeatedly, specifically in the
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context of employment-related protection, protection against criminal prosecution for defamation, protection of witnesses and protection of journalistic sources.
At the national legislative level, a significant example is the Whistleblower Protection
Act adopted in the USA in 1989 which governs the protection of rights of federal
employees and prevents retaliation. The British Public Interest Disclosure Act from
1998 states that the law should protect individuals who disclose information in the
public interest.
In the European Convention on Human Rights from 1950, relevant provisions can be
found in Article 10 which defines the freedom of expression. According to Article 10
(1) of the ECHR, the freedom of expression applies among other aspects to the freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. The second paragraph of the
Article, however, defines the option of various limiting measures adopted by a state
authority, stating that the exercise of these freedoms also carries with it duties and
responsibilities. Therefore, in the interests of certain legitimate goals which include
the prevention of disorder or crime, protection of the reputation or rights of others,
preventing the disclosure of information received in confidence or maintaining the
authority and impartiality of the judiciary, it is acceptable to restrict the freedom of
expression. Such restrictions, however, must always be in accordance with the principles of legality and proportionality.

Approach of the ECtHR to whistleblowing
The European Court of Human Rights first defined the impact of Article 10 of the
ECHR on whistleblower protection in the case Guja v. Moldova. In its judgment from
2008, the Court attempted to create a comprehensive model of whistleblower protection. The Grand Chamber identified six criteria that need to be examined:
1. precedence of internal mechanisms, or subsidiarity of a public procedure, 2. public interest, 3. truthfulness and reliability of the disclosed information, 4. severity of
potential damages to the employer or organisation, 5. quality of the whistleblower’s
motivation and 6. the character of the sanction applied by the employer.
The ECtHR dealt with whistleblower protection in other cases as well, both from the
sector of public administration (the Bucur and Toma case, 2013; the Kudeshkin
case, 2009) and private corporations (in the following cases: Heinisch, 2011; Sosinowska, 2011; Balenovic, 2010; Bathellier 2010; Bargao and Domingos Correia,
2012).
All these cases clearly showed that the model defined in the Guja case was problematic. The model tried to address the complexity of the whistleblowing phenomenon
through several complicated criteria. While it is undoubtedly true that each of the six
criteria is by itself reasonable and acceptable, when the model is applied in practice,
it fails to account for a large number of other relevant circumstances and in judging
each case, the ECtHR must ultimately focus primarily on its specifics.
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This means that instead of a confirmation of a unified model, the result in court practice is a case-by-case approach. The model of six criteria clearly cannot be
mechanically applied to all whistleblowing cases, which is why the ECtHR itself in
its recent judgements no longer makes reference to the Guja case and its own
standardised model. Instead of a systemic solution, the court applies the wellknown method of ad hoc balancing.

Conclusions and perspectives of specific legislation protecting
whistleblowers
Because the ECtHR’s attempt to find a concept for whistleblowing failed in practice
and its original grand gesture turned out to be rather meaningless, it is doubtful
whether its model could become a good foundation in the development of national
laws. The approached based on six criteria which need to be weighed against each
other depending on the specific circumstances inevitably turns out to be lacking.
In the Heinisch case, the ECtHR itself still considered this approach suitable and
indirectly appealed on Germany to adopt a whistleblowing protection act in line with
its judgment. Here we however must side with the German government which stated
that a new law was not necessary, because the current laws provided sufficient instruments for a successful balancing of the individual interests.
If the relevant bodies wanted to adopt new legislative, it would be advisable to first
define political priorities. According to the ECtHR, attention should be paid e.g. to
the severity of sanctions taken against the whistleblower. From the political perspective, the obvious question is whether to punish whistleblowers who act in public interest by drawing attention to criminal activities. The issue of motivation of
the whistleblower is another political aspect. Why not protect whistleblowers whose
aims were not altruistic and who probably had less than noble intentions, but who
identified a real and very significant public interest issue?
In terms of the specific objectives of a new law, it needs to be pointed out that the
law sets certain limits which cannot be simply amended or ignored due to a change
in political priorities. Any new laws must be harmonised with the regulations governing secrecy and confidentiality of information or personal data protection.
Because the individual aspects of this issue are in opposition and because public
interest is only vaguely defined, the actions of a whistleblower will to some degree
be always shrouded in legal uncertainty. Even the best laws cannot unambiguously
resolve all the major issues with the interpretation of the six criteria identified by
the European Court of Human Rights. A whistleblower protection act can at best
specify some priorities in judging the various interests involved. In this situation, it
is possible to ask whether the current insufficient state does not in fact best correspond to the perception of whistleblowers as present-day heroes who, motivated by
their civic bravery and conscience, help improve the world even without the safety
net of legal protection.

13

Thomas Devine is legal director of the Government Accountability Project, where he has worked since January 1979. GAP is
a nonprofit, nonpartisan public interest organization that champions the rights of whistleblowers, those employees who exercise
freedom of speech to challenge abuses of power that betray the
public trust. During his 35 years at GAP he has represented or informally helped over 6,000 whistleblowers to defend themselves
against retaliation or make a difference, such as stopping nuclear
power plants that were accidents waiting to happen, defeating five
attempts to deregulate government-approved meat inspection.

Thom a s Dev ine

Whistleblower rights: the necessity and evolving
cobsensus for best practices
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Thirty nations and six Intergovernmental Organizations (United Nations, Organization of American States, World Bank, African Development Bank, Asian Development Bank, and Inter-American Development Bank) have developed whistleblower
policies. The pace is accelerating rapidly, with pending legislation in 60 nations.
Whistleblowing is merely a subset for free speech practices or rights that have existed as long as there has been organized society. Freedom for the human factor to
make a difference has been unsurpassed as a resource for public interest goals in
every society. Throughout history, courageous individuals have been the pioneers of
change both in social, scientific and religious contexts.
One reason for the pattern of comprehensive, dedicated whistleblower statutes is
because this activity is a unique subset that cuts across laws relevant to civil liberties, transparency, anti-corruption, organizational management and labor. A second
reason is that, like all freedoms, Whistleblowing is vulnerable to abuse. National
laws are necessary to clearly establish the boundaries when speech deserves legal
protection, as well as the responsibilities that balance whistleblower rights.
To date, the primary lesson learned is that weak whistleblower laws actually are
counterproductive, increasing the chilling effect and associated secrecy when the rights in practice do not reflect reality. As a result, organizations such as the Council of
Europe, G20 and Organization for Economic Cooperation and Development have developed best practices to distinguish effective laws or “metal shields,” from ineffective laws or “cardboard shields.” Challenging abuses of power is like a scorched earth,
“no prisoners” war. Going to battle always is dangerous, but with a metal shield the
warrior has a fighting chance to survive. Going into battle with a “cardboard shield”
guarantees death, no matter how beautiful and gaudy its decorations.
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Below is a summary of the current global consensus for best practices in whistleblower laws.

SCOPE OF COVERAGE
1. Context for Free Expression Rights with No Loopholes
A credible policy must be there for all relevant scenarios when the whistleblower
needs protection. Arbitrary loopholes based on formality, context, time or audience
not only dilutes the law’s potential for accountability. They also create confusion and
uncertainty for whistleblowers uncertain when it is legally safe to make disclosures,
causing an associated chilling effect.

2. Subject Matter for Free Speech Rights with No Loopholes
Whistleblower laws also must be relevant when the public needs them. As a result, they must protect all disclosures evidencing misconduct that betrays the public
trust. Otherwise, the law’s potential again will be diluted, with an associated chilling
effect due to uncertainty.

3. Right to Refuse to Violate the Law
This right allows whistleblowers to do more than make noise, protecting them when
they “walk the talk.” It means the rights also shield those who go beyond disclosures
and refuse to participate in illegal activity.

4. Protection Against Spillover Retaliation
Responsible whistleblowing disclosures require advance preparation and work with
others to obtain evidence and corroborate conclusions. Further, retaliation against
their friends or family significantly intensifies the chilling effect for others, and isolation for the pioneer whistleblower. An effective law must protect those who are
engaged in advance research, or who assist or are associated with whistleblowers.

5. “No Loopholes” Protection for all Citizens with Relevant Evidence
Protection must extend to all who have evidence relevant to an organization’s mission, at a minimum based on current or former employment. The most advanced laws,
such as Serbia’s, protect any citizen or even corporation with evidence necessary to
warn or defend the public against abuses of power. It does not matter to the public
whether an employee or another type witness exposes abuses.

6. Reliable Confidentiality and Anonymity Protection
Due to fear of retaliation or social backlash from peers, many potential whistleblowers will remain “silent observers” if their identities are revealed unnecessarily or without advanced warning. These protections must shield not only names,
but also identifying information that can be traced back to the whistleblower. To
illustrate, sometimes when only a few are aware of misconduct or associated evidence, the allegation itself or disclosure of sensitive supporting evidence can be the
whistleblower’s “signature,” for all practical purposes.
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7. Protection Against Unconventional Harassment
The forms of retaliation are limited only by the imagination, so a credible whistleblower law must not be limited to a list of illegal harassment tactics. It must be
flexible and ban any action that crates a chilling effect by placing the whistleblower
at a disadvantage. Most frequently for government retaliation, this means going
beyond job actions and criminally investigating or prosecuting the whistleblower.
In the corporate context, it often involves filing lawsuits for defamation or breach
of contract that unemployed whistleblowers cannot afford to defend and that seek
outrageous damages in order to force loss of home, bankruptcy or other disastrous
consequences.

8. Shielding Whistleblowers From Gag Orders
An effective law must override any prior or future rules that contradict or create
exceptions in its free speech rights, which only can be modified by amending the
whistleblower law itself.

9. Providing Essential Support Services for Paper Rights
Without an aggressive campaign for the public, employees, managers and all official
with enforcement responsibilities, few will even know of the rights and they never
will take root. This means an office that will counsel and tutor whistleblowers about
their legal rights and enforcement options. It means delivering written materials to
each employee and management official about their respective rights and responsibilities. Most significant, it means actual training classes for employees, employers
and those such as judges and law enforcement investigators or prosecutors who are
responsible to enforce rights.

FORUM
10. Right to a Genuine Day in Court
The law must include due process rights to present evidence and confront accusers in
courts reserved for society’s most high stakes issues. There also needs to be a lower
cost option for relief through an administrative agency that conducgts investigations
rather than trials, both to thin the judicial workload and for those unemployed whistleblowers who cannot afford a full lawsuit.

11. Right to Independent, Binding Alternative Disputes Resolution
This option is the most inexpensive, expeditious way to resolve disputes. It only can
work, however, if the whistleblower has the right to invoke arbitration, and if both
sides agree on the arbitrator and share the costs.

→
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RULES TO PREVAIL
12. Realistic Standards to Prove Violation of Rights
These standards are among the law’s most significant features, because they set
the “merits” rules of the game for how much evidence is needed to be protected
under the law, and how much evidence is necessary for each side to win in the
lawsuit.
Generally this means two relevant standards. The first is the legal test for entitlement to protection. Early laws required that the whistleblowing disclosure be in
“good faith.” While sounding reasonable, in practice this meant pacing the whistleblower’s motives on trial – a factor that is irrelevant to the value of the evidence
for defending the public in interest. As a result, modern laws instead require a “reasonable belief” that the disclosure is “evidence” of serious misconduct. This involves
both a subjective and objective test. Subjectively, it means that the whistleblower’s
belief is genuine, that he or she does not know the charges or supporting evidence
are false. Objectively, the reasonable belief test means that the information could be
credible for another person with similar knowledge, qualifications and experience.
Although there is no protection for knowingly false disclosures the whistleblower can
be mistaken.
The second standard is the burden of proof for how much and what type evidence
is necessary for each side to win. There is a two part burden of proof in best practice laws from IGO’s such as the United Nations, OAS and World Bank, as well as
nearly all modern U.S. laws. The whistleblower’s burden is to prove the probability
that protected activity was a “contributing factor” to the damaging action. This is an
extremely modest standard that merely means proving with a majority of evidence
whistleblowing was relevant to the challenged action. If the employee establishes
relevance, the employer then has a reverse burden to prove it acted for other lawful
reasons besides whistleblowing. The best practice standard for the reverse burden
of proof is that it must be proven with “clear and convincing evidence,” which means
70-80% of the record.

13. Realistic Time Frame to Act on Rights
It can take a lengthy campaign to find a good lawyer and gather evidence to file
a winning lawsuit. With a short statute of limitations, many employees will not even
know of their rights before it is too late to act on them. Six months is the minimum,
and one year is the most common standard. Some whistleblower laws allow up to
three years to file a retaliation lawsuit.

→
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RELIEF FOR WHISTLEBLOWERS WHO WIN
14. “No Loopholes” Compensation
Unless whistleblowers are “made whole” to compensate for all the direct and indirect damage from retaliation, they will still “lose by winning” and the law will make
the chilling effect worse. This generally means that, n addition to getting their job
back with associated seniority and normal promotions, that they also are compensated for all the tangible costs from the harassment such as medical bills or relocation
expenses, as well as the intangible effects like emotional distress, plain and suffering or loss of reputation.

15. Interim Relief
Lawsuits can take years to finally resolve, and unemployed whistleblowers often cannot financially survive long enough for the eventual victory to matter -- analogous to
a patient who dies before the doctor makes it to the operating table. Nothing is more
significant than preventing a fait accompli by temporarily halting the consequences
of harassment until there has been an opportunity to sort out the facts and order
justice to be served.

16. Attorney Fees
Employers will almost always have a lawyer, so unless fees are covered for prevailing
whistleblowers they will be at such an unfair advantage that it will be unrealistic to
win when acting on their rights. This would make the law counterproductive.

17. Transfer preference
It can be highly unrealistic to go back to work for a boss that the employee has just
defeated in a lawsuit. As a result, modern laws permit the court to order a relocation
and fresh start within the organization for prevailing whistleblowers.

18. Personal Accountability for Retaliation
Without personal accountability through liability, the law will not have any deterrent
value because those who retaliate will have nothing to lose. The worst that will happen is they won’t succeed, and they may well be rewarded for trying.

MAKING A DIFFERENCE
19. Credible Corrective Action Process
For a whistleblower law to make a difference, there must be credible follow up action
on the evidence in a disclosure. Studies consistently have also proved that cynicism
has a far greater chilling effect than fear of retaliation. A credible corrective action
program means allowing whistleblowers to participate actively in efforts to follow
through on their charges. That means regular progress and status report, the opportunity to comment and rebut on the employer’s denials and rebuttals, the opportunity to comment on any draft reports resolving the issue; public release of the final
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report and whistleblower comments, plus monitoring to check whether corrective
action commitments have been implemented.

20. Review
The above criteria are to evaluate whistleblower laws on paper. Unfortunately, due
to ambiguities, reliance on bad faith officials for enforcement or cultural resistance, in many instances the new rights in practice might be traps that victimize the
naïve. Every whistleblower law should include a formal review process that tracks
how many whistleblowers use the new rights, whether they have proven effective
empirically, and what changes should be enacted based on lessons learned.
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Best practice in protecting from and dealing
with retaliation
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

This article is based on the talk given on 17th September. It will deal with issues
that are relevant to all countries and not just the Czech Republic under the following
headings: management responsibilities; avoiding retaliation; assessing the risks;
confidentiality; anonymity; who should be protected; a statutory duty to protect; the
need to protect third parties; when might protection be lost; should retaliation be
a criminal offence; remedies; burden of proof; oversight.
Some writers have argued that a person can only be defined as a whistleblower if they
have suffered retaliation. The author does not subscribe to this view simply because
he is aware of “successful” whistleblowing i.e. where a concern has been raised,
investigated, any wrongdoing dealt with and the whistleblower has been thanked for
his or her efforts. Unsurprisingly, the extent of “successful” whistleblowing is difficult
to research as it may not be in the interests of the persons involved to discuss the
events in which they participated. Nevertheless, recent research suggests that the
vast majority of people do not suffer a detriment either as a result of supporting a colleague who raised a concern or after raising a concern themselves.1 It is important
to bear this in mind when discussing how people can be protected from retaliation.
The best way of dealing with retaliation is for senior management to instil a culture
of openness so that staff, customers and the general public feel free to speak up
about what is going wrong (and going right!) in the organisation.2
1

See the Quantitative Research Report for the ‘Freedom to Speak Up’ independent review of whistleblowing in the NHS. 2014.
Dostupné na https://www.gov.uk/government/groups/whistleblowing-in-the-nhs-independent-review.
2
See Recommendation 4.2.1 of the European Parliament Budgetary Control Committee Report
(EPBCCR) 2011 on the Incitement of a Reporting Culture.
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If, as a matter of principle, employers seek to encourage people to voice their concerns, it seems obvious that any retaliation against those who do so cannot be tolerated. Thus those at the top should show leadership on the issue by communicating regularly with staff via personalised letters and by ensuring that whistleblowing
policies and procedures which adhere to best practice are publicised widely via
the internet and intranet. Recognising that there will be an interplay between whistleblowing and other arrangements at the workplace, for example, grievance, disciplinary and bullying/harassment procedures, senior management should agree with
trade unions and/or other employee representatives how to proceed. For example,
the disciplinary rules should make it plain that retaliation against whistleblowers,
suspected whistleblowers or persons associated with them is a serious offence.
It goes without saying that people need to be made fully aware of the rules and the
fact that they will be enforced consistently.
One positive means of reducing the chances of retaliation occurring is to have mechanisms in place for assessing the risks of reprisals.3 Inevitably, this will require
managers to be educated and to receive specialist training. From a whistleblower’s
perspective, confidentiality or anonymity might be regarded the best way to avoid
retaliation. The problem with anonymous reports is that they are likely to be more
difficult to investigate. Nevertheless, such allegations cannot simply be disregarded
and there should be some preliminary screening in case there is something serious
that is obviously wrong. Many potential whistleblowers would be willing to speak up
if confidentiality was maintained i.e. the person’s identity was known to the recipient
of a concern but was not disclosed to others. However, full confidentiality cannot be
guaranteed by employers since there is likely be an legal obligation to report certain
matters to the police or other authorities or the discloser may have to be identified
as part of the disciplinary process when wrongdoing is established. Indeed, both
anonymity and confidentiality will be undermined if a person becomes identifiable
simply because of the nature of the concern or the investigation process.
Turning to the issue of who should be protected from retaliation, the author endorses the principles contained in the Recommendation of the Committee of
Ministers of the Council of Europe to Member States on the protection of whistleblowers 4 i.e. all individuals should be covered “irrespective of the nature of
their working relationship and whether they are paid or not”. Thus volunteers and
agency workers should be included and persons should be protected from victimization for whistleblowing when they apply for a job as well as on termination of
employment. In this respect, it would be useful if a statutory duty was imposed on
employers to take reasonable steps to protect whistleblowers from detriment or
threats of it.5
3

This is a statutory duty on federal agencies under Section 59(1) of the Australian Commonwealth
Public Interest Disclosure Act 2013.
4
Adopted in 2014.
5
See Australian Commonwealth Public Interest Disclosure Act 2013 Section 59(3) and Serbian Law
on the Protection of Whistleblowers 2014 Art 14
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Indeed, it would be good practice to go further and explicitly protect those who are
wrongly suspected of whistleblowing and people who are associated with a whistleblower or thought to be so.6
Inevitably, there will be circumstances in which it is appropriate to deny protection
to whistleblowers and the author accepts that this should be the case if it can be
proved that a person knowingly provided false or misleading information.7 However,
for a variety of reasons, the author regards it as unacceptable to impose any requirement on the whistleblower to demonstrate that he or she acted “in good faith”.
Perhaps the most obvious objection to this test is that it is irrelevant to the question
of whether there is an allegation of wrongdoing that needs to be investigated. Put
bluntly, it is a distraction to focus on the messenger rather than the message being
conveyed. If the information supplied is true, why does the motive of the discloser matter? More practically ,can a person’s motive be detected reliably and might
motives change during the whistleblowing process? Both legislators and employers
should take heed of the UK government’s decision to remove “good faith” as one of
the ingredients for establishing a “protected disclosure” under Part IVA of the Employment Rights Act 1996.
In terms of sanctions and remedies when a whistleblower suffers a reprisal, the author
believes that there is a role for the criminal law. There is considerable evidence about
the physical and emotional harm caused to individuals by retaliation.8 Additionally,
the fact that victimisers go unpunished is likely to deter potential whistleblowers from
raising concerns, which in turn may result in social harm. Given that the imposition of
civil liability may simply enable those who victimize to buy off complaints, it is argued
that reprisal should be an imprisonable offence. 9 Even if criminal sanctions are not
introduced, courts should be empowered to impose mandatory injunctions or order
employers to remove the consequences of detrimental treatment.10
Victims of reprisals should be allowed to pursue civil remedies through the ordinary
court system or a specialist employment tribunals. In theory, one advantage of the
latter is that provides speedy and cheap access to justice from an ‘industrial jury’.
However, experience in the UK demonstrates that this is no longer the case.11
Those who have been dismissed should be able to choose whether or not to seek
re-employment with the same employer. While many will decide that they do not
want to be re-hired, some will feel that it is in their interests to be reinstated or

6

Serbian Law on the Protection of Whistleblowers 2014 Art 7

7

See Australian Commonwealth Public Interest Disclosure Act 2013 Section 10

8

See Brown, AJ,Lewis, D, Moberly, R, Vandekerckhove, W eds.) 2014. The International Whistleblowing Research Handbook. Cheltenham, Edward Elgar. E-ISBN 978 1 78100 679 5
9
See Australian Commonwealth Public Interest Disclosure Act 2013 Section 19
10

See Bosnia and Herzegovina Law on Whistleblower Protection in the Institutions of Bosnia and
Herzegovina 2013 Article 8(2)
11
Particularly after the introduction in 2013 of a requirement to pay tribunal fees in order to have
a claim lodged and heard.
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re-employed elsewhere in the organization. For example, if they cannot get a job
elsewhere, any wrongdoing has been rectified and the retaliator has been removed
from the workplace. Compensation should be unlimited and offered on the basis of
injury to feelings as well as proven losses. The burden of proving that the damages
suffered were not the result of whistleblowing should lie with the employer 12 and
whistleblowers should not be liable for costs unless it can be demonstrated that the
litigation was vexatious or unreasonably conducted.13 Finally, third parties who suffer a detriment as a result of whistleblower’s activities, e.g. a family member, friend
or colleague, should have a right of action.14
Lastly, I turn to the issue of oversight. Ideally, both public and private sector employers should have their own mechanisms for monitoring and reviewing their whistleblowing arrangements. However, in order to ensure that minimum standards are
adhered to, Governments provide for state inspectors to monitor the implementation
of legislation.15 Equally, it is the role of states to ensure that their whistleblowing
statutes reflect best practice internationally.

12
13
14
15

Serbian Law on the Protection of Whistleblowers 2014 Art 29
See Australian Commonwealth Public Interest Disclosure Act 2013 Section 18
See Ireland Protected Disclosures Act 2014 Section 13 (1).
Serbian Law on the Protection of Whistleblowers 2014 Art 7
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Remember the recipient
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

As the Czech Republic considers whistleblowing legislation, I respectfully suggest
that any examination of whistleblowing would be incomplete without also discussing those who receive disclosures from whistleblowers. A “recipient” is, in the
words of the most widely used definition in the social science research, the “person
or organization that may be able to effect action” after receiving a whistleblower
disclosure.1 Although policy makers like to focus on the whistleblower as the most
prominent, central player in the whistleblowing process, one who receives a whistleblower disclosure is the next most important player, because the recipient will
decide what action will be taken next. Will the recipient ignore the disclosure or
address it? Will the recipient retaliate against the whistleblower or try to protect
her? 2
In other words, recipients matter. Any whistleblower policy or law or program needs
to consider the person or entity that will receive the disclosure from the whistleblower and how to encourage the recipient to stop misconduct and protect the
whistleblower. Unfortunately, there are no easy answers regarding how to encourage
these recipients to act appropriately, in part because of the wide variety of possible
recipients and the variations in how they might respond to a whistleblower disclosure. The same types of recipients – internal, external regulator/law enforcement,
the public/press – can have different reactions and different outcomes because, of
course, these are not monolithic entities. They are populated by individuals who will
react to whistleblower disclosures differently for any number of reasons.
1

Janet P. Near & Marcia P. Miceli, Organizational Dissidence: The Case of Whistle-Blowing, J. BUS.
ETHICS 1, 4 (1985).
2
See generally Richard Moberly, To Persons Or Organisations That May Be Able To Effect Action’:
Whistleblowing Recipients, in INTERNATIONAL HANDBOOK ON WHISTLEBLOWING RESEARCH 273,
273-97 (2014).
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The challenge given this diverse array of possible recipients is how to set up the right
incentives and environment for both whistleblowers and recipients to act appropriately. Most whistleblower laws identify possible recipients but say little about their responsibilities – except perhaps to say that the recipient should not retaliate against
the whistleblower.
This essay briefly explores the topic of whistleblowing recipients by
(1) describing the many different examples of possible recipients;
(2) discussing the three most prominent types of whistleblowing legislative models
and how recipients fit into those models; and
(3) identifying some best practices that might influence whistleblowing recipients
and, in turn, impact the whistleblowing process in order to protect whistleblowers
and stop misconduct.

Taxonomy of Recipients 3
The classic description of whistleblower recipients includes three tiers: those internal to the whistleblower’s organization, an external regulator, and the general public
(most often the press).4 Each tier has advantages and challenges for meeting the
twin goals of whistleblower protection and stopping misconduct. This is true, in part,
because not every recipient has each goal in mind – some care more about stopping
the misconduct than protecting the whistleblower; some want public exposure while
others want to keep things quiet; and some prioritize protecting the public while
others have the organization’s needs paramount. Within these broad categories are
numerous sub- categories – the types of people and entities that may receive whistleblower disclosures is limited only by the imagination.
An internal recipient is someone in the same organization as the whistleblower,
such as a supervisor, manager, human resource official, officer, internal ombudsman, or someone on the board of directors. There are many advantages to encouraging whistleblowers to report internally to one of these recipients. Reporting internally allows organizations to determine whether there are problems and fix them if they
exist. Organizations can correct misunderstandings and address small problems
before they escalate. Internal reporting is more efficient and less disruptive for the
organization than when whistleblowers report externally, because not as many resources are spent responding to external investigations. However, such reports are
easier for the organization to cover up; internal recipients can “block or filter” the
reports before they get to someone who might stop the misconduct. Therefore, the
report and the misconduct are both less visible to the outside world, which reduces
the amount of oversight available.
The external regulator is an entity that is responsible to society at large – usually
it is a government regulator or law enforcement organization. A classic example is
3
This section summarizes previous work of mine. See id. at 274-78.
4

See Wim Vandekerckhove, European Whistleblower Protection: Tiers or Tears? in A GLOBAL APPROACH TO PUBLIC INTEREST DISCLOSURE 15, 17-18 (2010).
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the U.S. Securities and Exchange Commission, which regulates publicly traded
companies. Other examples include law enforcement officers, oversight agencies,
corruption commissioners, or ombudsmen whose responsibilities are to enforce
the law and investigate the whistleblower disclosure. Reporting externally as opposed to internally might be preferable from a public interest standpoint, because it
permits better public oversight, increases organizational transparency, and encourages effective law enforcement. But, it can be disruptive to organizations when
whistleblowers report externally, and it can impose costs on an organization, such
as investigative and compliance costs to defend itself once it is in the crosshairs of
a government agency, especially if the whistleblower turns out to be inaccurate or
misinformed. Another disadvantage is the potential release of confidential business
information to the public, which could lead to “industrial espionage” if organizational
secrets are revealed to outsiders. Finally, different agencies have different missions
– such as protecting or advising whistleblowers versus investigating or preventing
misconduct – which can lead to unmet expectations from whistleblowers.
The final tier of recipients is the public itself: whistleblowers could disclose directly
to the public rather than internally or to an external government regulator. The most
obvious way to disclose to the public is to report to the press. But, whistleblowers
also increasingly turn to nontraditional media, such as websites like WikiLeaks,
which received hundreds of thousands of secret U.S. government documents from
Chelsea Manning and then published them to the internet where anyone could access them.5 Also, whistleblowers can go directly to the public through blogs and
social media.6 The advantage is that this outlet might provide the most exposure,
which would perhaps put more pressure on an organization to stop its misconduct.
Moreover, reporting to the public through the press might be the easiest route for
the whistleblower who wants to remain anonymous, such as the famous Deep Throat
whistleblower from the U.S. Watergate scandal in the 1970’s.7 Of course, there are
disadvantages to this recipient as well. For example, going directly to the media or
the public does nothing to stop or punish the misconduct other than bring attention
to it with the hope that enough pressure can be created to have the organization
stop the misconduct on its own or force the government to intervene. Reporting to
the press and public is also the least respectful of organizational confidentiality –
national security whistleblowing is the obvious example of when the danger from
such reporting is at its highest. Ironically, though, sometimes going to the press is
the best form of protection for the whistleblower – in the U.S., the media has played
a substantial role in keeping whistleblowers from being silenced and in rectifying
retaliation against them.

5

See Richard Moberly, Whistleblowers and the Obama Presidency: The National Security Dilemma,
16 EMPLOYEE RTS. & EMP. POL’Y J. 51, 77-78 (2012).
6
See generally Rachelle Bosua, et al., Going Public: Researching External Whistleblowing in a New
Media Age, in INTERNATIONAL HANDBOOK ON WHISTLEBLOWING RESEARCH 250, 250-72 (2014).
7 .
See Viz Michelle C. Gabriel, Plugging Leaks: The Necessity of Distinguishing Whistleblowers and
Wrongdoers in the Free Flow of Information Act, 40 LOY. U. CHI. L. REV. 531, 531 n. 2 (2009).
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Indeed, advocacy groups like the Government Accountability Project have utilized
the media and public outrage as an important litigation strategy to protect whistleblowers.

Three Legal Models to Encourage Whistleblowing
Given this great variety in possible recipients, do whistleblower laws typically favor any particular type of recipient? Policy makers have grappled with how whistleblower laws should balance organizational and public interests by incentivizing
some recipients over others. Some legislation requires whistleblowers to report internally first in order to be protected, while others require external reporting. Some
laws require organizations to have internal channels but no obligation to report
internally, while others require both. Finally, some laws require a whistleblower to
disclose progressively through the tiers, from an internal recipient to an external
regulator to the public.8
Most importantly, even when a whistleblowing law identifies a particular recipient,
the law itself typically is not very clear on how the recipient should respond to the
whistleblower disclosure. This is true because whistleblower laws vary in their own
individual goals. The three models, or approaches, for dealing with whistleblowers
address recipients and recipient responsibilities very differently.9
The Antiretaliation Model is the most prevalent form of whistleblower law, and its
goal is to protect whistleblowers from retaliation, typically by giving whistleblowers
a legal claim against an organization that retaliates against them.10 This model views
recipients as the people to whom a whistleblower can report and still receive protection from retaliation. If a whistleblower reports to someone not listed in the statute,
then there can be no claim of retaliation. Although an employer is under an obligation not to retaliate once the whistleblower disclosure is made, an antiretaliation law
does not address what the recipient is supposed to do about the underlying misconduct being reported. 11 In other words, this model addresses only one of the twin
goals of whistleblowing legislation mentioned earlier: protecting against retaliation. 12

8

See Moberly (2014), s. 278–81.
See id. 280–81.
10 See Richard E. Moberly, Sarbanes-Oxley’s Structural Model to Encourage Corporate Whistleblowers,
2006 BYU L. REV. 1107, 1109.
11
See Janet P. Near, et al., Explaining the Whistle-Blowing Process: Suggestions from Power Theory
and Justice Theory, 4 ORG. SCI. 393, 409 (1993).
9

12

However, it may not even do that particularly well because it only provides an ex post remedy,
supposedly enough to prevent retaliation in the first place. Given how hard it can be to win one of
these claims – in the U.S., retaliation claimants under one purportedly strong whistleblowing law,
the Sarbanes-Oxley Act of 2002, win less than 7% of their cases – the incentive to not retaliate
may not be that large.
See Richard Moberly, Sarbanes-Oxley’s Whistleblower Provisions – Ten Years Later, 64 S.C. L.
REV. 1, 28–29 (2012).
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The hope is that other institutional incentives will stop the misconduct, such as
criminal law, fiduciary obligations, public pressure, or organizational mission. Other
laws might require a law enforcement agency to investigate, or a fiduciary duty of an
internal recipient might require action, but nothing in the antiretaliation law itself
requires the recipient to actually stop the misconduct being reported.
Laws can also require organizations to implement structural changes and put in
clear whistleblower disclosure channels – what I have previously called the Structural Model. 13 The goal is that by making reporting channels clear, a whistleblower might avoid the blocking and filtering that often happen when reporting up through the
chain of command. Laws can encourage internal structures that identify recipients
(such as hotlines, agency ombudsmen or inspectors general) who are charged with
receiving whistleblower disclosures, affirmatively protecting whistleblowers, and investigating the underlying misconduct. Alternatively, laws can promote external offices, such as under the federal Public Interest Disclosure Act in Australia, which
requires federal agencies to have specific procedures for handling public interest
disclosures, and those procedures must comply with standards set by the principal
oversight agency, the Commonwealth Ombudsman.14 Structures in this Model can
take different forms depending upon the type of system and the country: the recipients may or may not be charged with investigating or with protecting whistleblowers
– but they could be. In other words, Structural Channels required by law will get
whistleblowers to report to people who have power to fix problems. The downside
is that these recipients may not always be as concerned with protecting the whistleblower. 15
Finally, the Bounty Model is used primarily in the United States, where a whistleblower is incentivized to report misconduct by reaping a share of the proceeds
from any claim that results from the report.16 The recipient in the Bounty Model is
almost always an agency that will investigate the underlying misconduct because
its mission is to stop illegality. But, the agency is not under any special obligation to
stop retaliation. That said, these laws often also include an antiretaliation provision,
so whistleblowers are somewhat protected by the threat of ex post damages and
potential liability. 17

13
14

See Moberly (2006), s. 1131–32.

See A. J. Brown, Towards „Ideal“ Whistleblowing Legislation? Some Lessons from Recent Australian Experience, 2 E-J. INT’L & COMP. LAB. STUD. 1, 23 (2013).
15
One prominent exception is the Australian federal Public Interest Disclosure Act, which affirmatively details the responsibilities of those who receive disclosures.
See Public Interest Disclosure Act 2013 (Cth).
16
See Elletta Sangrey Callahan & Terry Morehead Dworkin, Do Good and Get Rich: Financial Incentives for Whistleblowing and the False Claims Act, 37 VILL. L. REV. 273, 278–82 (1992). 17 Viz
Moberly (2012), s. 47–50
17
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See Moberly (2012), s. 47–50.

We can draw some lessons from these models related to the two goals of protecting against retaliation and stopping misconduct. Each model has something to offer when we think about recipients, but individually they all leave something to be
desired. The Antiretaliation Model protects whistleblowers (theoretically) but does
not offer much support and does not address the misconduct being reported. The
Structural Model can address misconduct if the identified recipient is empowered to
investigate; however, it may not do much to protect the whistleblower and, depending on the structure in place, there might be little support and advice offered to
whistleblowers. The Bounty Model provides the best incentive to stop misconduct
and the most incentive for a whistleblower to report; but it is not widely adopted and
often dependent on a long process and an extremely diligent and motivated whistleblower to be able to fight through the process. Moreover, unless the Bounty Model
is paired with an antiretaliation provision, it will do little to protect whistleblowers
from retaliation.

Best Practices
So if each of these models has flaws, what would we do if we started from scratch,
like the Czech Republic has the opportunity to do? Who should receive whistleblower disclosures?
Whistleblowing systems that choose among these various recipients often try to find
the delicate balance inherent in whistleblowing policy between protecting public interests and protecting organizational interests. If we worry that organizations will cover up misconduct, we might want to incentivize whistleblowers to report externally.
If we are concerned that organizations will lose control over important confidential
information and processes, and we trust organizations to address misconduct on
their own, we might want to encourage whistleblowers to report internally.18
Unlike studies of whistleblowers, studies of organizational responses to whistleblowing and recipient behavior are rare. However, by examining what we know
about whistleblowers and by using a little common sense, we can make some fairly good recommendations about essential elements for whistleblower laws when
they deal with recipients, no matter who they are. Thus, one way to think about
which recipients to favor is to consider what whistleblowers actually do – to whom
do whistleblowers report when they encounter misconduct? Studies have found that
an overwhelming number of whistleblowers report misconduct internally before externally, and only a few – less than 10% – report externally.

18

Viz Moberly (2014), s. 281–82.
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Even those that do report externally almost always start by reporting internally
and not receiving a satisfactory response.19
Whistleblower researchers have concluded that whistleblowers report externally
“only as a last resort.” 20 Additionally, studies have found that whistleblowers report to multiple recipients. For example, an Australian study found that 50-60% of
whistleblowers reported to someone other than the initial recipient. On average,
whistleblowers reported to 1.9 to 4.3 recipients, depending on the survey relied
upon. As described by the Australian study, whistleblowers report to a wide-range of
people “as they cast around for someone to deal with the wrongdoing they believe
has occurred.” 21
Given this knowledge about whistleblowers and about the various legal systems
that can be developed to encourage them, here are some recommended best practices to implement that would encourage the recipients of a whistleblower disclosure to both protect the whistleblower and stop the underlying misconduct.
→ First, protecting whistleblowers from retaliation has to be a part of any system,
but the Antiretaliation Model is often ineffective on its own in that it is an ex post
remedy at best. What is needed is more “protector action,” where recipients are
encouraged to take an active role in shielding a whistleblower from organizational
retaliation before it happens rather than only compensating the whistleblower after
they have already been retaliated against.

19

The Ethics Resource Center has surveyed thousands of American employees every two years with
remarkably consistent results. In 2013, the Center found that the vast majority of reports were
made to managers, either supervisors (82%) or higher management (52%) (respondents were
told to check all that apply). In each survey, less than 10% reported to a government or regulatory
authority. See ETHICS RESOURCE CENTER, NATIONAL BUSINESS ETHICS SURVEY (2013).
In a 2010 survey of over seventy thousand U.S. federal employees, 89.2 % of employee reports
went to a co-worker, an immediate supervisor, or a higher-level supervisor, while only 6.2% went
to an external regulator, such as an Inspector General or the Office of Special Counsel. MERIT
SYSTEMS PROTECTION BOARD, BLOWING THE WHISTLE: BARRIERS TO FEDERAL EMPLOYEES
MAKING DISCLOSURES 8-9 (2011). Expanding upon but consistent with the U.S. studies, the
Australian Whistling While They Work project found the vast majority of the whistleblowing “started (97 per cent) and ended (90 per cent) as an internal process.” Marika Donkin, et al., How Do
Officials Report? Internal and External Whistleblowing, in WHISTLEBLOWING IN THE AUSTRALIAN
PUBLIC SECTOR 83, 83 (2008). The initial recipient almost invariably was the whistleblower’s
supervisor (65.7%) and, if the whistleblower did disclose to someone else, the report most likely
was made to a senior manager. See id. at 87-91. Amazingly, the Australian study reported that
less than 4% of whistleblowers reported externally to a “watchdog” agency. See id. at 83.
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See Marcia P. Miceli & Janet P. Near, BLOWING THE WHISTLE: THE ORGANIZATIONAL AND LEGAL
IMPLICATIONS FOR COMPANIES AND EMPLOYEES 194 (1992).
21
Donkin et al. (2008), s. 83–91.
22
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Viz Wim Vandekerckhove, et al., Managerial Responsiveness to Whistleblowing: Expanding the Research
Horizon, in INTERNATIONAL HANDBOOK ON WHISTLEBLOWING RESEARCH 298, 321–323 (2014).

→ Second, a wide range of potential recipients should be identified: 23 both internal
and external; advice lines and hotlines; ombudsmen; oversight agencies; compliance officers; and regulatory authorities. Prioritizing internal recipients is realistic
given the consistent behavior of whistleblowers to report internally first, and having
multiple options will help a whistleblower avoid the blocking and filtering in which a
supervisor and other internal recipient might engage. Additionally, there also should
be external options because of the possibility of a cover up. Whistleblowers need a
recipient outside of the organization to turn to when they feel like the problem is not
being addressed or they feel that they are being retaliated against.
→ Third, recipients in any good whistleblowing system have to provide whistleblowers
the ability to anonymous, and if they are not anonymous, recipients must have the
willingness to protect the confidentiality of the whistleblower. Proposed model laws
from the U.S. Government Accountability Project, Transparency International, and
Blueprint for Free Speech all recognize anonymity as fundamental.24
→ Fourth, the system should provide a way for recipients to inform a whistleblower
about the action being taken to respond to a disclosure.25 The disadvantage of
anonymous reporting is that it makes it difficult to report back to the whistleblower
about the progress of any investigation. This feedback loop is important for the integrity of the system, and often provides a check to make sure the recipient is doing
its job to investigate the misconduct. That is why laws are beginning to incorporate
such a feedback mechanism into their language. For example, the Council of Europe 2014 Recommendations specifically call for legislation that requires informing
whistleblowers about the actions taken in response to their disclosure.26
→ Fifth, recipients should be transparent and accountable. Most model laws provide for transparency in the process and accountability from the outside.27 Results
from investigations cannot be kept secret, particularly when whistleblowing relates
to the government. Unless the whistleblower elects to remain anonymous, the final
report and whistleblower comments should be made part of the public record.28
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Viz Mark Worth, STANDARDS FOR COMPREHENSIVE WHISTLEBLOWER LEGISLATION 4 (2015)
(on file with author); TRANSPARENCY INT’L, INTERNATIONAL PRINCIPLES FOR WHISTLEBLOWER
LEGISLATION 7 (2013), available at http://www.transparency.org/whatwedo/publication/international_principles_for_whistleblower_legislation.
24
See Tom Devine & Shelley Walden, INTERNATIONAL BEST PRACTICES FOR WHISTLEBLOWER
POLICIES 5 (2013), available at http://www.whistleblower.org/sites/default/files/Best_Practices_
Document_for_website_revised_April_12_2013.pdf; TRANSPARENCY INT’L (2013), s. 7; WORTH,
(2015), s. 3.
25
Donkin et al. (2008), s. 83–91.
26
See COUNCIL OF EUROPE, PROTECTION OF WHISTLEBLOWERS 37 (2014).
27

28

See DEVINE & WALDEN (2013), s. 12; TRANSPARENCY INT’L (2013), s. 7.
See DEVINE & WALDEN (2013), s. 12.
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→ Sixth, a recipient should guide whistleblowers to someone who can give the whistleblower independent advice.29 Laws typically do not set this up (although some
do through ombudsmen or inspectors general). Sometimes this is handled by nongovernmental organizations, like the United Kingdom’s Public Concern at Work. At
some point, recipients of a whistleblower disclosure should give information to the
whistleblower about how to best protect his or her rights, how to report misconduct
safely, and how to ensure that misconduct gets addressed.

Conclusion
The fifteenth century Czech hero Jan Hus said, “Seek the truth, hear the truth, learn
the truth, speak the truth, hold the truth, and defend the truth unto death.” 30
The goals of whistleblower legislation are to stop misconduct by exposing the truth
and to relieve whistleblowers of the obligation to defend the truth unto death. It
turns out that a player with a huge role in determining whether the truth emerges,
wrongdoing gets stopped, and whistleblowers get protected is the recipient of the
whistleblower disclosure.

Recipients matter
However, there are no easy answers. Figuring out the right incentives to make sure
recipients act appropriately is difficult and often depends on the type of organizational culture that exists and the structures that are put in place. We have a good
idea what the best practices are, but the fate of a whistleblower system is in the
details: how it is run; who is in charge; the tone set at the top; whether wrongdoing
and retaliation are tolerated; and how much transparency and accountability are in
the system.
Recipients will respond to the system that is in place. That system should identify as
many different whistleblowing recipients as possible, and then give those recipients
as much information and authority as they need to investigate the misconduct that
is reported and to protect the whistleblowers who report it.

29
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Viz WIM VANDEKERCKHOVE & DAVID LEWIS, THE CONTENT OF WHISTLEBLOWING PROCEDURES:
A CRITICAL REVIEW OF RECENT OFFICIAL GUIDELINES, 108 J. BUS. ETHICS 253, 256 (2012)
(s poznámkou, že „řada autorů uvádí, že poskytnutí nezávislého poradenství oznamovatelům je
důležitou součástí efektivních a spravedlivých postupů pro whistleblowing“).
Viz RICHARD D.E. BURTON, PRAGUE: A CULTURAL HISTORY 16 (2013).
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Whistleblower protection in the Czech Republic
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Background
In the worldwide survey of economic crime carried out by PricewaterhouseCoopers
Global, 23% of respondents who came in contact with major economic criminal activities in their companies stated that this behaviour was detected thanks to a whistleblowing system (anonymous line, helplines etc.) or through reporting within the
organisation (PWC 2014).1 A similar survey conducted by KMPG shows that from
the 596 analysed cases of economic crime, 19% were uncovered by whistleblowers
(KPMG 2014). 2 The Czech Republic has also had several cases 3 in which whistleblowing led to the identification of criminal activities and their punishment.
This means that whistleblowing is one of the most important tools leading to the
disclosure and prevention of fraudulent activities and corruption in public administration and private companies, which may ultimately save a considerable amount of
public money or even human lives. The contribution of whistleblowers to the uncovering and prevention of corruption is clear. Whistleblowing is the active reporting
of specific misconduct occurring (typically) in the workplace. Employees are usually
among the first to know about unethical behaviour and may draw attention to it. In
this situation, however, employees are facing many dilemmas, in particular whether
to breach loyalty and confidentiality with a colleague, supervisor or employer and
thereby threaten their position, or whether to put public interest first.
1
2
3

http://www.pwc.com/gx/en/services/advisory/consulting/forensics/economic-crime-survey.html
http://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/global-profiles-of-the-fraudster/Documents/global-profiles-of-the-fraudster.pdf
http://www.ceskatelevize.cz/zpravodajstvi-brno/zpravy/216661-byvaly-tajemnik-krejcir-byl-odsouzen-k-rocnimu-vezeni/
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The following text is meant as a brief overview of the current state of whistleblower
protection in the Czech Republic with recommendations that could improve it.

Legal framework
Whistleblowing is not perceived as a specific issue in the Czech Republic and its
terminology remains undefined. In the Czech Republic, there is currently no law that
would address whistleblowing comprehensively. This is in contrast to the situation
for example in the United Kingdom, Ireland, Luxembourg, Romania, Slovenia and
since the previous year, also neighbouring Slovakia where whistleblowers enjoy complex legal protection. The legal framework of whistleblowing in the Czech Republic is
fragmented among various laws.
Whistleblower protection is partially addressed by specific sections of the Labour
Code, the Administrative Procedure Code, the Criminal Code and the recent Act on
the Service of Public Servants.
Particularly important in this respect are certain provisions of the Labour Code containing an enumeration of reasons for the termination of employment and a mechanism for protection against transfers to another position. There are also general
provisions on fair treatment of employees or the duty to report illegal behaviour. The
Criminal Code establishes a duty to report certain criminal acts and the Criminal Procedure Code defines witness protection. According to the Administrative Procedure
Code, administrative bodies are obliged to receive anonymous reports. There have
been numerous detailed analyses of the Czech legal framework.4
Since July 2015, a Government Regulation 5 has been in effect, implementing the
Act on the Service of Public Servants and intending to protect whistleblowers employed in the public sector.
This new law deserves a detailed analysis, as it is the opinion of the author of this
text that it was unfortunately a wasted opportunity to provide real protection to
whistleblowers. Civil service employees and their close relations are protected from
facing any personal or punitive recourse for such reports. The Whistleblowing Regulation includes the obligation of each civil service bureau and ministry to set up
publicly accessible locked boxes. In these boxes, the civil service employees will be
able to anonymously post their reports. The regulation also introduces an obligation
for every state administrative body to name an independent inspector. Inspectors
shall collect and evaluate the reports within 30 days. They shall further notify the
official responsible for an investigation of the reported matter. The problem is, that
this investigator is typically directly subordinate to the head of the respective office,
which makes his or her independence extremely limited.
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C.f.: Oživení o. s., Ochrana oznamovatelů (whistleblowerů): analýza zpracovaná pro účely vzniku
nové právní úpravy v ČR, (2012). Available at: http://bit.ly/1l746CO.

5

Government Regulation No. 145/2015 Coll., on measures related to the reporting of suspicions of
illegal behaviour at a public office.

The main and crucial problem of the whistleblowing regulation is that it doesn’t
have any foundation in the Civil Service Act as such. In the CR, it is not possible
to impose rights and duties by a regulation without there being a corresponding
mechanism in law. This means that in reality, no protection measures can be included in the regulation and that the person responsible for investigating the reports
principally can’t have (and doesn’t have) any powers. Moreover, even the legislative
advisory body of the Government believes that the whistleblowing regulation is in
conflict with the Czech Constitution.6
The shortcomings of the current legal options of whistleblower protection have been
pointed out by many experts from the Czech Republic and abroad.
In 2014, Oživení in collaboration with other non-profit organisations in Estonia, Hungary, Poland and Slovakia interviewed 40 whistleblowers, including 12 from the
Czech Republic, to learn about their experience.7
The analysis focused on the practical experience of whistleblowers, particularly with
respect to the available mechanisms for reporting misconduct in the workplace,
which public institutions they could turn to, what they were facing and how they
could defend against retaliation. The results of the analysis were alarming. All whistleblowers in the Czech Republic experienced various forms of retaliation. In one
case in five, termination of employment also affected the whistleblowers’ co-workers or sympathisers.

The road towards comprehensive whistleblower protection
Despite all the above, there has been a noticeable increase in the effort to adopt
a comprehensive whistleblowing act by Czech politicians.
In May 2013, a proposed amendment to the anti-discriminatory act, which included
provisions on whistleblower protection, was submitted and recommended for adoption by the legislative council of the government, even though the same council admitted that defining whistleblower protection in this particular act was not the best solution. Soon afterwards, however, the government fell – and with it also the proposed
protection of whistleblowers.
The present government in its current Concept of the Fight against Corruption and
Action Plan for 2015 lists legislative protection of whistleblowers as one of the four
priorities of its fight against corruption.8
6

Statement of the Working Committees of the Legislative Council of the Government. Available at:
http://www.bezkorupce.cz/wp-content/uploads/2014/08/B2_komise_2-5.doc;
http://www.bezkorupce.cz/wp-content/uploads/2014/08/B2_komise_1-3.doc.
7
Franková L., Petráková L., About Us With Us – Protection of whistleblowers in the Czech context
and in comparison with other countries (Oživení, 2014) Available at: bit.ly/1oOLSsi.
8
Concept of the Fight against Corruption and Action Plan for 2015, available at: http://www.korupce.cz/cz/protikorupcni-strategie-vlady/na-leta-2015-2017/strategie-vlady-v-boji-s-korupci-na-obdobi-let-2015-a-2017-119894/.
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For this purpose, it established the working committee for whistleblowing under
the auspices of the Chairman of the Government Council for coordinating the fight
against corruption. The working group for whistleblowing has 14 members recruited
from representatives of ministries, the office of the ombudswoman and the Office for
Personal Data Protection, representative of labour unions, representatives of NGOs,
a university professor of law and a representative of the Czech Police (from the
Corruption and Financial Crime Investigation Bureau). The working group’s agenda
includes among other tasks also drafting proposed new legislative for whistleblower
protection; a specific draft law should be created in 2016.

Recommendations
The aim of facilitating whistleblowing and protecting whistleblowers is to ensure
good governance and institutional accountability by promoting good citizenship in
the workplace; by making it safe and acceptable to report or disclose information
about possible wrongdoing or actions that could lead to harm or violate the law.
The current effort should establish the three main pillars of whistleblower protection –
(1) comprehensive legal framework reflecting international recommendations,
(2) public awareness campaign and
(3) free legal counselling for whistleblowers in the current conditions.
There is already an existing body of expertise and knowledge within the Czech
Republic about what works and what does not when it comes to handling whistleblowing reports and protecting whistleblowers. Very useful work has been done
in analysing the current legal framework to identify the strengths and weaknesses
of the current system through the lens of actual experience, and to compare this
experience to the situation in other jurisdictions. However, it is also fairly clear that
public and institutional awareness of whistleblowing as a matter of good governance
and democratic accountability remains fairly low. As whistleblower protection is one
of the government priorities, the current situation seems to be a great opportunity to
ensure that the legal framework is as comprehensive as possible and that there is
a clear plan for protecting people working in all sectors in the Czech Republic. There
are, however, also other important elements which make whistleblowing effective
and which would encourage Czech citizens to engage more proactively in democratic
life of the nation. This includes providing access to independent and confidential
advice and building on the momentum that already exists to combat corruption and
protect the public interest.
The recommendations for a comprehensive Czech legal framework 9 in light of the
Recommendation of the Council of Europe and other international guidance on best
practice principles as they relate to the protection of whistleblowers are as follows:

9
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Franková, L. (2015). DOPORUČENÍ PRO LEGISLATIVNÍ NÁVRH KOMPLEXNÍ OCHRANY OZNAMOVATELŮ NEKALÝCH JEDNÁNÍ V ČESKÉ REPUBLICE. Praha: Oživení o. s. Available at: http://www.
bezkorupce.cz/wp-content/uploads/2014/08/oziveni_legislativni_doporuceni_cz_05-1.pdf.

• a broad spectrum of whistleblowers reporting activities that threaten or damage public interest;
• a broad definition of whistleblowers;
• whistleblowers must have the option to make their report to external entities;
• whistleblowers must not be limited in their options to disclose information
only to external entities;
• whistleblowers must have the option to choose whether to make their report
anonymously, under their own name of confidentially;
• the legal framework should include the requirements for internal disclosure
mechanisms;
• reports must be properly investigated within a defined time limit and the whistleblower must have the option to be informed about the progress of the investigation and its results;
• protection should cover both reports made in good faith and erroneous reports, but not reports that are knowingly false;
• whistleblowers must be protected against a broad spectrum of various forms
of retaliation;
• the legal framework should include possible remedies/compensation for retaliation;
• the legal framework should contain sanctions against those who are retaliating;
• a public administration body created/appointed to assess the state of whistleblower protection and provide counselling and education.

To achieve change in the currently not wholly positive perception of whistleblowers,
the process of drafting legislation should run in parallel with an information campaign informing the public about the issue.
Lack of acceptance by society and fear of retaliation together with inadequate legal
protection mean that many potential whistleblowers decide to remain silent. The general public often has a very uncertain idea of who whistleblowers are and generally
suspects their motivation. The public perception of whistleblowers is mostly derived
from high-profile cases covered by the media, which however do not illustrate the full
scope of protected disclosures; most cases of whistleblowing do not involve such
significant issues or such great sums of money. The public also never learns of the
many cases in which the actions of the whistleblower prevented misconduct and no
damages occurred at all – these cases are not attractive for the media and often go
unreported.
Last but not least, it is necessary to give whistleblowers reliable access to free legal
consultations, provided by non-profit organisations or other entities.
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Conclusion
The Czech Republic is facing an important challenge in its mission to change the
current state of protection and perception of whistleblowers to a system that would
be trustworthy and fair, rather than a mere cardboard shield that gives only a false
sense of security. To do that, we need strong laws that give whistleblowers the right
to speak, ensure that their information is being investigated and enable the authorities to issue sanctions for the harsh forms of retaliation that are common today.
It is also necessary to support the work of organisations that provide consultations
and are actively lobbying for the rights of whistleblowers to whom they provide legal,
moral or financial support. Last but not least, the public needs to be better informed
about the issues of whistleblowing.

38

Pavel Nechala is attorney at law and managing partner of the Nechala & Co. LLC law firm, has eleven years of experience in the
area of solving corporate and business affairs of clients, representing clients in judicial proceedings, creating of public policies,
including preparation of legislative proposals and investigating
instigations of unfair and fraudulent practices in different areas.
He has worked as an expert for several international organizations: Transparency International, The World Bank, OECD, etc. He
has participated on research activities by preparation of several
comparative analyses. Since 2001, he closely cooperates with the
Slovak chapter of Transparency International.

Pavel Nech al a

Whistleblowing in Slovakia
before and after adoption of legislation
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

The long non-existence of legal mechanism within the legal order of the Slovak
Republic does not imply that situations, where an employee is exposed to victimi1
sation as a form of retaliation for notifying corrupt practices at the workplace, do
not occur. Reporting of illegitimate practices is not a strength of the Slovak society.
Despite of stringent criminal obligation, citizens opt for the risk of being subjected
to prosecution for the offence of Failure to Report about Crime, rather than for the
reporting and possible subsequent retaliation.
There are several factors which have influence on acceptance of notifying corrupt
practices at the workplace:
→ Firstly, during the Cold War, the Slovak Republic as one of the two members of
Czechoslovakia belonged to communist countries. In 1989, the communist system
had collapsed. Notification of certain facts concerning third persons to official institutions is not perceived positively in the Slovak society.
→ Secondly, with regard to the actual willingness of citizens to notify the police of
illegitimate practices, only 5% of the citizens would for sure notify if they were asked
to provide a bribe, or if they knew of someone accepting bribes. This is a relatively
small number. On the contrary, almost two thirds of the respondents (64%) would
not notify bribery, in details 36% would probably not notify, and 28% would certainly
not notify.1

1

Opinion poll by agency Focus, January 2012
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→ Thirdly, another factor influencing the decision-making of the citizens concerning
the notification of information on unfair practices is the fear of reprisals. The employees are not able to exactly identify these sanctions but they know for sure that
“they do not want to have problems”. The fear of unemployment as the result of
the sanctions against an employee plays a special role in this case. This results in
frequent anonymous disclosures, since there is a strong fear of losing the job and of
the fact that “they [employees] will not find a new job”.
The legal system provided standard instruments for protection of employees. This
approach was not sufficient in regard to the public attitude towards the act of whistleblowing.
The Act on certain measures concerning the reporting of antisocial activities (whistleblowing regulation) came in to effect on 1 January 2015.
In the following section we will focus on fundamental principles of the new Whistleblowing regulation. First of all it is necessary to highlight that there are two different areas regulated by this Act.

→ The first one provides specific civil instruments for protection of witness in criminal or administrative proceeding. The scope of eligible protected persons is defined
by serious criminal acts or administrative offences.
→ The second part includes some standard instruments for protection of employees
notifying illegal activity and creates several requirements for employers in connection with whistleblowing.
The other important approach adopted by this Act is the strong focus on the information not on a person which reports. “Good faith” shall mean the conviction of
the person concerned that the matters reported by them are true in light of the
circumstances and knowledge of that person at the time of the reporting; in case of
doubt, conduct in good faith shall be respected, unless proved otherwise.
Any public authority and any other employer with at least 50 employees shall designate a special organisational unit or person to perform the employer’s obligations
under Whistleblowing legislation. This responsible person must be directly subordinated to the employer’s statutory body.

Protection of the whistleblower
Whistleblower must file an application within seven days from the date such person
learnt of the employment related action concerned. The Labour inspection shall
without undue delay suspend the effect of the employment related action. The Labour inspection shall issue a notice of the suspension to the employer and the person who made the submission and shall also inform the employer of the date the
employee received the notice.

The effect of suspension shall expire after 14 days from the date the notice,
except as provided below.
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If a petition for preliminary measure is lodged with a court within the above mentioned time limit, the effect of suspension shall be prolonged until the date when the
court’s ruling regarding the petition becomes enforceable. The whistleblower shall
be entitled to legal assistance under a special law.

Implementation of legislation
There is a very short time for comprehensive evaluation of new legal instruments. On
the other hand several months after its effectiveness is sufficient time for first steps
in implementation. In the following text we provide short assessment of implementation in both, public and private sector.
Transparency International Slovakia conducted a research on level of WB implementation within labour inspectorates. According to the law these state bodies are
entitled to provide protection for employees against reprisals. Regarding methodology we asked all 9 labour inspectorates and asked them like employee for providing advice, instructions or legal aid in connection with reporting of wrongdoing at
workplace. This research was conducted in July and August 2015.

The main findings of this research are following:
→ Labour inspectorates received very low number of cases. They provided protection only in one case and were informed by the prosecution office about provision of
protection in six cases. There is no case of application for suspension of legal action
performed by the employer. We assess that implementation of whistleblowing legislation is accompanied by low number of cases.

→ The reason of low number of applications for protection may be caused by weak
dissemination of information about whistleblowing legislation among employees.
Legal expression of duties, used legal terms and structure of law are quite complicated for understanding and application in praxis by employees. Labour inspectorates
inform about legal instruments for whistleblowers in very restricted and basic form
on their webpage. Expected approaches as model cases, lectures and information
brochures are still not available.
→ The low number of cases could be effected by the quality of work at individual
inspectorates. No labour inspectorate was able to answer on request of potential
whistleblower (mystery shopping) within seven day period. This period is crucial for
suspension of legal action against employee. Two labour inspectorates did not react
in 14 day period and additional phone contact was necessary. But not earlier reaction would help whistleblowers in most cases. 5 of 8 inspectorates did not recognize
the respective legislation and therefore did not provide necessary instructions how
to be protected.
→ The hurdle for effective implementation could also be the fact that no additional financial or personal resources were allocated for this agenda. It means, that
inspectorates have more duties, but not better conditions for their fulfillment.
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The level of implementation in private sector is also very low. The existing whistleblowing schemes were adjusted by especially international concerns, the rest of
business adopted internal regulations and met other basic requirements from the
law. The prevailing motivation was mitigation of the risk of sanction which could be
imposed by inspectorate in the amount of 20 000 Euro. The real will for implementation and protection of their own business is rare. For demonstrating level of comprehension of whistleblowing problem is creation of communication channel in one
company and in email form: traitor@companyname.sk.

Conclusion
There is a very strong demand for protecting brave reporters of wrongdoings in Slovak
society. The approved legislation creates a promising step towards change of public opinion and acceptance of this act of whistleblowing. The act obliges public and
private entities to create simple communication channels and solve received tips in
respective terms. On the other hand there are several obstacles, which could mean
significant barrier in providing real protection. Labour inspection is not prepared to
execute an obligation in progressive manner. Very short and strict period of 7 days
could also be hurdle which stops majority of possible cases. My last reservation is
a publicity. So far there is no real aim to raise awareness on new instruments in connection of whistleblowing.
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The current state of whistleblower protection in Hungary
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Introduction
The phenomenon of whistleblowing covers per definitionem excavation of misuse
of power or malfeasance in order to protect public interest. It can relate to anything
that is detrimental to a community (or the entire society) and the cessation of
which would serve the interest of the group. The new act on whistleblower protection 1 – that entered into force on 1st January 2014 – defines whistleblowing as an
action that not only refers to the disclosure of certain data, but reporting a problem
to the responsible authority, too.
According to the regulatory and practical features of the existing system, whistleblower protection in Hungary can be described as a structural system leaning
towards anti-retaliation with spurs of a bounty model. That means that the law rather
puts emphasis on institutionalized protection (relying on extern and intern actors like
the office of the ombudsman, whistleblower’s lawyer contracted by employers, etc.)
and aims to provide protection against any kind of retaliation, but not a reward for
disclosing information of public interest. There is one exception, however, in the field
of competition law 2 for whistleblowers who provide indispensable evidence for the
Competition Authority in order to investigate cartels. They, if the legal conditions are
fulfilled, can get 1 percent (but a maximum of 50 million HUF – 160 000 EUR) of the
imposed fine for their report.
1
2

Act CLXV of 2013 on complaints and public interest disclosures. The law is available in English at:
http://corruptionprevention.gov.hu/download/7/a2/90000/KIM%20555_2013-4.pdf.
Act LVII of 1996 on the Prohibition of Unfair and Restrictive Market Practices. The law is available
in English at: http://www.gvh.hu/en/legal_background/rules_for_the_hungarian_market/competition_act.
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Regulatory framework
As to the history of whistleblower regulations, Act I of 1977 aimed to protect the
announcers and obliged the organs to solve the cases lodged to them. From 2004,
anyone might have gotten redress for their complaints and announcements of general interest filed to state or local organs by Act XXIX of 2004. The Act on the Protection of Fair Procedures entered into force on 1st April 2010 with the aim to provide
effective protection for employees submitting information about violations of public
interest.3 This piece of legislation was part of a comprehensive anti-corruption package elaborated by the government but the other proposal - containing the required
elements of a proper institutional background for whistleblower protection - was vetoed by the President of the Republic and sent back to the National Assembly for
further considerations. Therefore the Public Interest Protection Office never came
into existence and legal remedy remained within the general judicial system. It has
to be noted that the planned institution was handled with deep skepticism from the
part of experts and watchdog NGOs, because the proposal did not guarantee capacity, real independence and professional expertise for the future Office.
The new act was adopted in 2013 in order to fulfill obligations established in international conventions that Hungary ratified without any reservations 4 and was accommodated into the anti-corruption programme of the government, too.5 Parallel
with the adoption, the biggest whistleblower scandal in Hungary - initiated by whistleblower tax inspector, András Horváth - took place and confirmed the necessity of
detailed whistleblower regulation.
According to the act in force, the Hungarian system is rather comprehensive, namely
covers both public and private sphere and provides for intern and extern channels
to file and secure reports. The law partially protects anonymous disclosers and does
not encourages filing reports with a reward (except the former mentioned percentage of the imposed fine). Whistleblowers turning to the media are not protected
either - they usually risk being dismissed from their workplaces and – according to
the Penal Code - can even be prosecuted for a breach of confidentiality or charged
with defamation. The regulation also contains elements of reversed proving – namely reversed burden of proof, when it comes to the lawfulness of the measures taken
as a consequence of the filed whistleblower’s report. According to the law, every
measure detrimental to the whistleblower taken as a result of its report is unlawful
even if it was legitimate otherwise.
3
4

5
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Act No. CLXVIII of 2009 on the protection of fair procedure and its related amendments to acts.
Hungary signed the UN Convention Against corruption on 10 December 2003 and ratified it on
19 Apr 2005 with no reservations. The Civil Law Convention on Corruption adopted by the Council
of Europe was signed on 15 January 2003 and ratified on 12 April 2004. No reservations were
made either. While the UN Convention was adopted by the Hungarian National Assembly under
Act No. CXXXIV of 2005, the CoE Civil Law Convention was enacted under Act No. L of 2004.
Government resolution nr. 1104/2012. on anti-corruption governmental measures, available at:
http://korrupciomegelozes.kormany.hu/download/d/fc/50000/antikorrupcios_int%C3%A9zkedesek_eloterjesztes.pdf.

Except, of course, if the report turns out to be malicious. It has to be noted, that
the scope of the protection also cannot be extended to the net of relatives or coworkers of the whistleblower and there is a regulation gap related to the missing
financial and existential support for whistleblowers and their families under difficult
circumstances.

Characteristics of the current regulation
→ Procedural questions
The act in force regulates both complaints and public interest disclosures. The former means putting an end to a violation of individual rights or interests (with the exception of judicial or administrative proceedings), the latter covers calling attention
to a circumstance (where remedy or cessation stands in the interest of the whole
community/society). The new regulation also introduced a new power to the Office of
the Ombudsman (the wording of the norm usually refers to the office of the commissioner of the fundamental rights). Whistleblowers can turn to the Office in person
or electronically through a specific online system. The “protected electronic system
of whistleblowing” is operated by the Office of the Ombudsman and can be reached
on its website. The Ombudsman does not initiate content related investigations on
the report, but checks (in formal spirit) and abridges it to the body that is entitled to
take action against the violation revealed by the whistleblower. Whistleblowers can
directly turn to the body they consider to be entitled to take action in the case that
is being reported. This can be the organization that is the subject to the report or
even a certain authority. If the whistleblower has not turned to the adequate body,
the recipient body is obliged to forward the case to the competent body and has to
inform the whistleblower of that at the same time.
It is not clear, however, whose responsibility it is to investigate whistleblower reports
within a certain organization. According to the Ministry of Justice, which was previously responsible for preparing this piece of legislation, the person authorized
to deal with complaints and whistleblower reports is the head of the organization.
In addition to that, employers have the right to introduce their own codes of conduct
which protect public or significant personal interest. If one notices that these are
being violated, the violation can be reported to the Ombudsman but the law also
enables the employers to establish their own whistleblower-protection system and
enter into contract with so called whistleblower-lawyers (who should guarantee the
anonymity of the whistleblower and advocate for the case to be investigated). As to
the independence of these lawyers, the fact being hired by the employer of the whistleblower should be considered as a serious risk of bias.
As to anonymity, the name and the address of the whistleblower have to be provided
in every case of filing a report. The whistleblower can request, however that only the
Office of the Ombudsman can access their personal data. In this case, the Ombudsman will only forward the excerpt of the report to the competent body. Anonymous reports are not investigated according to a recent amendment to the law. If the body in
charge considers the report as serious, it can still decide to initiate an investigation.
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→ Consequences of the report
Like we stated earlier, every measure detrimental to the whistleblower is unlawful even if it was legitimate otherwise. In the moment of filing their report, whistleblowers become protected. It is the responsibility of the accusing party to prove if
the whistleblower was malicious and provided false information. Detrimental measures against the whistleblower can only be justified if their misconduct is proven.
However, in case of suspicion of violation of the law, proceedings aiming to excavate
facts about an alleged crime are not considered detrimental measures. This means
that the protection guaranteed by the law does not prevail in practice.
When filing a report, whistleblowers usually have to disclose confidential information.
The law does not explicitly contain a waiver from obligation of keeping confidential information, therefore there is an undefined line between breach of confidentiality and
blowing the whistle. According to the Ministry of Justice the only secure way to avoid
criminal charges, to file the report through the secured electronic system operated
by the Ombudsman, because the Office of the Ombudsman has authorization to manage confidential data. If the whistleblower decides to submit the report directly at
the competent body (according to evaluation of the whistleblower), and the certain
organization becomes aware of the classified information in question, she/he can
be hold responsible for breach of confidentiality that puts a tremendous burden on
the shoulders of the disclosers. Missing legal solution could be that reports could
be presumed as bona fide actions until proven otherwise. Whistleblowers turning
directly to the media are not protected at all and can face criminal charges.
If the whistleblower’s report turns out to be obviously malicious, personal data of
the whistleblower are not protected anymore (they can be transmitted to competent
authorities and aggrieved parties upon their request).
Finally, the system of remedies for whistleblowers is not sufficiently regulated. If the
whistleblower’s employment is terminated as a result of his or her whistleblowing
activity, the dismissal can be considered unlawful and the whistleblower can turn to
the Labor Court. The Ombudsman can only inspect whether the competent body has
conducted the investigation fairly and lawfully (and not initiate substantive investigations). Besides, in consequence of the missing government decree on financial compensation (theoretically, if the potential consequences of their report can risk the
living conditions of the whistleblower, the whistleblower is eligible for whistleblower-support), there is a serious risk that whistleblowers after blowing the whistle can
left behind without proper income or legal aid. The current legislation provides for
free of charge legal aid and advocacy for the whistleblower who can request this at
government offices, but it has not proven very effective until now. Therefore 3 NGOs
combined their efforts to promote the fights of whistleblowers and established Whistleblower protection cooperation [BEVÉD in Hungarian] that aims to provide help
and support for whistleblowers on various levels. Since lack of willingness to reshape
legislation on whistleblower protection showed itself, when the issue fell out of the
scope of the final version of the anti-corruption program (adopted by the government),
these cooperations have to fill bigger regulatory void than expected.
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Protection of whistleblowers in Poland
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Available data on risk management show that whistleblowing can be a very effective tool in this respect. 1 Also the long lasting practice of countries which prize
whistleblowers with extremely high - from the perspective of a citizen in any of
CEE countries - bonuses confirm that knowledge of an insider can be extremely
precious. 2 Also the recent guidelines of the European Commission on the fraud
assessment 3 live no doubt it pays to encourage open communication and protect
those who speak up about ethical problems or illegal practices.
Despite this great potential of whistleblowing Poland remains in the constantly narrowing group of CEE countries which do not support whistleblowers and do not
create proper conditions for people to speak up. There is two main sorts of such
conditions, i.e. legal surrounding (can whistleblowers rely on legal protections?) and
social climate around those who reveal problems (are they perceived by co-workers,
employer and neighbors as heros or snitches?). This text describes how Polish whistleblowers are doing in both spheres.

Whistleblowers and whistleblowing in Polish law
The modern concept of whistleblowing and a whistleblower is absent in Polish law.
This brings significant consequences in the sphere of both the scope and the efficacy of legal protection from retaliation against whistleblowers.

1

Report to the Nations on Occupational Fraud and Abuse. 2014 Global Fraud Study; Association of
Certified Fraud Examiners http://www.acfe.com/rttn/docs/2014-report-to-nations.pdf
2
e.g. The Whistleblower Program at the US Security And Exchange Commission (https://www.sec.
gov/whistleblower), False Claim Act Whistleblower Program at the US Department of Justice
3
European Structural and Investment Funds. Guidance for Member States and Programme Authorities Fraud Risk Assessment and Effective and Proportionate Anti-Fraud Measures, June 2014
http://ec.europa.eu/regional_policy/sources/docgener/informat/2014/guidance_fraud_risk_
assessment.pdf
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Firstly, significant percentage of working population, i.e. potential whistleblowers,
has no access to any protection. Eurostat data on Polish labor market show that
more than 30% of working population is either self-employed or hired based on flexible legal relationships, which can be terminated at will by any party.
Secondly, the protection which prima facie seems to be relatively wide, i.e. the protection offered by the Labor Code to those who are employed based on indefinite
term agreement, prove to be ineffective in the court room. Here are the reasons why.

→ Borderders of a court trial.
One of the barriers arises upon the well-established judicial practice according to
which the employment court is bound with causes cited in the termination notice.
For this reason the subject matter of the trial is limited to what was cited in the
termination notice. In the light of such approach the actual grounds for dismissing
a whistleblower will not even be verbalized, not mentioning examined, by the court.
In practice the above approach means that a whistleblower will not be able to
even argue he/she was fired on the grounds of reporting a wrongdoing as such
circumstance is not the subject matter of the trial. Thus, the actual grounds for the
termination may never emerge in the court room.

→ Redundancy.
The employment court may examine whether the termination of an employment
agreement based on redundancy was grounded in a narrow scope. The redundancy
may be held fictitious for instance if the position previously occupied by the whistleblower was merely renamed or shortly after a dismissal a new employee was hired to do the work the whistleblower used to do. Where economic or organizational
reasons are cited as the grounds for dismissal, though, the courts do not examine
the employer‘s decision in order to ascertain whether it is well-founded from the business point of view. According to well established judicial practice of the Supreme
Court “decisions whether it is purposeful and expedite to maintain a position belong
to the competences of an employer”4 and not the employment court.

→ Damage to employer’s repute.
As one of the most popular grounds for termination of the agreement employers
indicate that the employee broke the duty of loyalty by revealing false information
and putting at risk the employer’s repute. As a general rule of civil law it is presumed
that the infringement of one’s repute is illegitimate. The trespasser may avoid the
liability by establishing that defaming information was true and revealed for sake
of public interest. Even though labor law is not exactly civil law the mentioned rule
influences how the cases are handled in employment courts. The judicial practice
may slightly differ depending on the judge and location of the court though predominant opinion is that an employee who was fired on the grounds of damaging the

4
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The judgment of the Supreme Court of 4 September, 2007, case reference No: IPK 92/07

employer’s repute will need to show the irregularities actually took place. The existing law does not allow to held the disclosure legitimate based only on good faith of
a whistleblower.

→ Burden of proof.
In Poland the burden of proof is transferable. What does it mean? The employer
needs to establish that the cause cited in the termination notice, i.e. poor efficiency
of the employee or frequent absences, was genuine, concrete and justified. Should
the employee wish to prove there was another reason the burden of proof is transferred to the employee. Given that the fired employee has limited or none access to
documents and witnesses (his/her former co-workers), this standard makes it impossible to win the case. In such a case the employment court would need to verify not
only whether the grounds are real and justified but also whether termination might
have constituted retaliation against a whistleblower.

→ Protection Against Discrimination.
Judicial practice with regard to whether a whistleblower may successfully claim
that retribution constituted discriminatory treatment will be much diversified
through the country. There are two problems employment judges raise when asked
about this concept:
→ Firstly, it can be difficult to name the relevant criterion of unfavorable treatment.
Part of judicial practice presents the opinion that the list of reasons for discriminatory treatment in labor code is enumerative. Since the list does not include such
reason as “disclosing unethical behavior”, the employee cannot claim he/she was
treated unequally because of this. As a result the attorneys at law claim the breach
of antidiscriminatory provisions only in case the whistleblowers was a member of
a trade union. This is because the labor code among other criterions of discrimination indicate “trade-union membership and activity”.
→ Secondly, judges find it difficult - and in some cases impossible - to indicate the
group of employees compared to which a whistleblower was subjected to less favorable treatment. It is not clear whether it should be employees who also knew about
irregularities but kept silent or employees who have similar to the whistleblower
position, qualifications and experience. There is also no answear to question – what
if the whistleblower was the only one to know the disclosed information or there is
no comparable position in his workplace (e.g. chief accountant, main expert etc.)

→ Protection of the whistleblower identity.
Another problematic issue is whether employers interested in implementing so
called whistleblowing schemes can declare to keep the identity of a whistleblower
secret. This is a precondition of a reliable and trustworthy scheme and grounds for
building employees’ trust. There are two sources of doubts: the Act on the Protection of Personal Data and the Act on Access to Public Information. The former one
obliges the employer to inform a trespasser about the source of the information. It
is unclear under Polish law whether this implies that an employer must reveal to the
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trespasser, who blew the whistle on his misconduct. Under the later act the information on the identity of the whistleblower can be qualified as public information
in case of entities from the public sector or even enterprises provided that they run
projects financed by public money or execute public tasks (e.g. health or educational
services).

Social climate around whistleblowing in Poland
Social opinion polls conducted in Poland show an interesting paradox. On the one
hand almost 70% of Poles say they would report any irregularities or situations that
endanger the public that they encounter at work. On the other - a significant majority
of respondents (77%) would expect a negative response both on the part of employers and colleagues to such action.
Most Poles say they would be prepared to report irregularities to their employer
(68.9%) or to the relevant authorities (64.5%), but would prefer to do so anonymously than openly, giving their own name. At the
5 same time however 26.1 % of those
polled said that they would not report the problem to the management of their firm,
and 24.1% said they would not report the problem to authorities outside the firm.
What makes Poles reluctant to report irregularities to their employers? The reasons
most frequently given were a lack of sense of responsibility for the situation,“dissociation” from the situation (“it’s none of my business”), fear of being branded
a snitch (“I would not report it because I’m not a snitch”) and fear of reprisal on the
part of the employer (“I would not report it because it could get me into trouble with
my employer”).
The majority of those who said that they would report irregularities were people
who were self-employed, and management-level staff and skilled personnel who had
completed higher education. In these groups there is also a higher level of acceptance of whistleblowing. Those persons however who on the one hand openly declare
that they would not inform the firm’s management of irregularities and on the other
have a negative opinion of those who do – are predominantly qualified and unqualified laborers.
The situation is different though when the scenario involves reporting irregularities
on the part of the employer (the firm is dumping waste in a river illegally) to the state
prosecutor’s office or other authorities. In such a case the percentage of people who
said they would report irregularities is higher in both groups.
There are two factors that in practice cause Poles to be considerably less willing
to report irregularities either to their employer itself or to the relevant authorities:

5
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Bohaterowie czy donosiciele? Co Polacy myślą o osobach ujawniających nieprawidłowości w miejscu pracy? Raport z badań ilościowych [Heroes or snitches – What Poles think about people who
report irregularities at work?]; the Batory Foundation, Warsaw, 2012

the first is inadequate protection under the law against potential reprisal on the
part of the employer – which is a problem identified by nearly 2/3 of respondents,
while the second is the fear of being ostracized in the workplace.
Poll participants said expressly that they would expect a negative reaction on the
part of the employer: dismissal, harassment, or formal disciplinary action towards
the whistle-blower. Only 4.1% of all respondents said that they would expect a positive reaction in the form of use of the knowledge and know-how of the whistleblower,
and similarly only a small number of persons said their boss would receive and
acknowledge such information without negative implications. Only one in a hundred
persons said they thought that the management of the firm would react by formally
rewarding the whistleblower.
Social stigma related to whistleblowing is also a barrier that discourages people
from reporting irregularities. A whistleblower informing the management of irregularities that are detrimental to the employer (that a work colleague is using petrol
paid for by the firm in a private car), could probably not expect that most work colleagues would approve of such action. The persons who would express support for
a whistle-blower to a lesser or greater extent openly in such a situation would be
a significant minority (28%). The whistleblower would have to expect however an
unpleasant reaction on the part of colleagues, at least the keeping of that person
at a distance, through deliberate, trivial unpleasantries, to isolation from the rest of
his/her colleagues (69%).
Acceptance of whistleblowers depends to a significant extent on the circumstances – this is determined in particular by the nature of the reported irregularity. The
greatest acceptance of whistleblowing is found in cases in which there is a generally recognized danger to people: physical danger (non-compliance with safety
procedures, driving a vehicle while intoxicated) or mobbing. Approximately 2/3 of
people polled approve of blowing the whistle on this kind of irregularities. The level
of social acceptance of reporting of corruption is equally high. The social acceptance acceptance for whistleblowing falls down when it comes to irregularities which
can be defined as “acting for one’s own benefit”, such as putting petrol in a private
vehicle at the firm’s expense or making use of unjustified doctor’s certificates to go
on sick leave. A considerable number of Poles – more than 30% - consider loyalty
towards work colleagues to be more important than loyalty towards the employer:
more than one in three respondents consider it improper to inform an employer that
a work colleague was working for a competitor.
Generally speaking the acceptance of whistleblowing seems to be higher when it
refers to irregularities which can be attributed to the company or its management
compared to irregularities attributed to co-workers. This trend is shown in answers to
the following question: The opinion poll participants stated clearly that they expected persons working in professions such as the medical profession, teachers, clerks
working in public administration and police who became aware of such a case to
take action to report the irregularity.
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Though, they are rather in favor of reporting the irregularities internally (80-90% of
respondents) rather than seeking the intervention of outside authorities. This even
applies to cases in which offences are evidently committed such as sexual abuse
of schoolchildren or corruption in the police force, except in cases in which there is
danger to life or health of employees (falsifying readings of the concentration of explosive gases in a mine). In such a case almost 60% of poll participants would expect
this to be reported to the state prosecutor‘s office.
How the paradox mentioned above can be explained? High percentage of respondents declaring they would disclose the observed irregularities seem to show there
is a high potential of whistleblowing in Poland on the one hand and an instinct to put
the things right. Based on this part of the poll we may assume that most of the Poles
do care. Also most of the Poles object – at least verbally – to unethical or illegal behavior putting at risk the common good. Would those declarations be followed with
action. Probably in many cases not. Why? High percentage of respondents expecting the whistleblower to be a victim of social ostracism and the reprisal on the part
of an employer show the Poles do not see necessary conditions, neither social nor
legal, for blowing the whistle.

Perspectives for the future
While there is no encouraging surrounding, either legal or social, around whistleblowing in Poland there are two interesting trends with regard to whistleblowers
protection which at present can be noticed.
Firstly, there is a strong and consistent opposition of main actors, i.e. the Ministry
of Labor and Social Policy, trade unions and employers’ organizations. The Ministry
took its stand for the first time in 2009 when the Ombudsman for Human Rights expressed the opinion that legal guarantees against retaliation for those who speak up
on danger to public interest are not effective and suggested that the Ministry should
propose appropriate legal amendments. In response the Ministry prepared a brief
legal opinion stating that labor law sufficiently protects whistleblowers and there is
no need for a legal reform in this scope. What is missing in the opinion is the analyses on how legal provisions work in the court room and what is the judicial practice
in whistleblowers’ cases. The Ministry has never reacted to research showing gap
between law in books and law in practice in the field of whistleblowers protection.
Equally it remained indifferent to recommendations of international organizations,
such as GRECO, UNCAC peer review commission and the European Commission,
saying that the efficacy of whistleblowers protection in Poland should be the subject
of Government’s interest. Furthermore the Ministry of Labor took active steps to
hamper any developments in this sphere. It was the Ministry which made the whistleblowing issue disappear from the government anticorruption strategy.
Interestingly, while employers’ organizations generally share the opinion that there
is no need for a free standing law given that whistleblowers are sufficiently protected by the Labor Code they notice at the same time the ambiguity regarding whistleblowing schemes and the protection of whistleblowers’ identity that result from
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the Act of the Protection of Personal Data and perceive it as a potential field for
legislative intervention.
The biggest surprise though is the fact that also trade union federations share the
Ministry’s opinion. Representatives of trade unions argue that employees who witnessed irregularities should reveal such fact to a local trade union organization as
it is its role to spot light the problems to the employer. Also, they point out correctly
that this solution protects whistleblower’s identity. One of the possible explanations
of the reluctant attitude of trade unions towards a free-standing law is that trade
unions perceive whistleblowers as a competition. The hypothesis seems probable
given that the position of trade unions in Poland nowadays is weak. Only 6 % of Poles
declare to be members to trade unions.
Another trend which can be noticed is the interest in whistleblowing which has been
steadily growing for the last couple of years. Only in 2015 there were several events,
such as conferences, seminars or panels devoted exclusively to whistleblowing. Also
the group of supporters of strengthening legal protection for whistleblower seems to
increase. Whistleblowers start to be perceived in Poland as an effective tool in disclosing and preventing frauds and malpractices undermining not only the employer’s
interests but also the financial interests of the European Union, and – on the global
level – those who have a significant role in the protection of the competitiveness of
Polish economy. It is remarkable that the newly elected Human Right Defender has
lately publicly raised the problem of poor legal protection for whistleblowers in police, customs duty, army and special forces. Also, the Central Anticorruption Bureau
draws attention to the need for strengthening legal guarantees. The free-standing
whistleblowing law is also supported by big companies serving services in the field
of so called ethical infrastructure.
To sum up, Polish whistleblowers will still need to wait for more favorable conditions in terms of legal protection and social acceptance for speaking at loud on
unethical or illegal behavior. Though the growing interest on the part of various
actors creates potential for changes in this sphere.
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Vladim ir R a do m irov ić

Whistleblower Protection in Serbia:
Implementation is the key
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

On June 4th this year Miloš Krstić went to work as usual. For 9 years this lawyer had
been working as a secretary at an elementary school in a suburb of Belgrade. He
had no idea the school principal was intent on firing him that day.
Krstić had reported the principal for corruption and abuse of office some months
earlier. The secretary had discovered that the principal was taking kickbacks from
a shop owner who was leasing school property and after he reported the wrongdoing
he realized he was being targeted – word got out that he had talked to the police and
the Education Ministry.
The principal tried really hard to get rid of the annoying secretary, but time was running out. On June 5th, the principal was told, the new Whistleblower Protection Law
was to come into effect, and it would be nearly impossible to have Krstić fired.
That is why on June 4th, after nearly everyone had left school in the afternoon, the
principal wrote a notice of termination of contract with Krstić. The secretary took
a day off on Friday, the 5th. When he went back to work next Monday, he could not
enter his office. The principal had the lock changed. Then a colleague handed Krstić
the notice of termination.
Being a lawyer, the secretary had closely followed news of the new whistleblower
protection law. He had also been in touch with our organization, Pištaljka (a website
providing news coverage and legal advice to whistleblowers). On June 12th, Krstić
filed a court request to annul the contract termination.
On advice of Pištaljka’s lawyers he also filed a complaint with the school board. The
court was quick to decide – on June 23rd, a judge said that Krstić was not eligible for
protection because the firing came a day before the law started being implemented.
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What the judge did not take into account was that the complaint process had not
been finished and therefore the firing was still not effective. With the help of our
lawyers Krstić filed an appeal.
Belgrade Appellate Court upheld the argument and ordered the High Court to review
its ruling. After some months, on October 22nd, the same first instance judge ruled
in Krstić’s favour. He could now go back to his old job.
xxxxxxxxxx

It’s been a struggle to get the Whistleblower Protection Law adopted and it will be
more of a struggle to have it properly implemented. As Krstić’s case shows, judges
in Serbia are still inert and can hesitate when it comes to protecting citizens’ rights.
(This may be a remnant of the communist regime, when judges were really part of
the executive branch and were used to protecting the interests of the state instead
of protecting citizens from excesses of the state.)
Still, there are many optimistic signs. One of them is that the government invited
two whistleblowers suggested by Pištaljka to join the working group that drafted the
law. Pištaljka insisted their experiences would be crucial to strong protection and
the government took notice. Biljana Mraović, a judge, and Slobodan Marinković,
a police officer, were indeed extremely valuable members of the working group –
how they were retaliated against after blowing the whistle on corruption made quite
an impression on other members of the working group (judges, prosecutors, representatives of trade unions and employers) and contributed to stronger mechanisms
of protection.
Without a consensus that Serbia needs whistleblower protection none of this would
have been possible and I am glad that Pištaljka’s reporting on whistleblowers and
wrongdoings uncovered by whistleblowers contributed to this. Since 2010 Pištaljka
has published more than 500 investigative articles, news pieces and interviews
with whistleblowers, held several round table discussions where whistleblowers
had the chance to speak up, published four books on whistleblowing and succesfully pushed for the law. Some international experts even say that the Serbian law is
among the very best in the world, but we won’t stop at this. The implementation of
the law is the key, not only for whistleblowers but for the society as a whole.
xxxxxxxxxx

Serbian Whistleblower Protection Law has a broad scope of persons covered (employees, part-time employees, volunteers, job applicants, users of public services),
wide scope of acts covered (corruption, abuse of office, misuse of funds, human
rights abuses, threats to the environment, etc.), yet a lot depends on judges. They
are the ones who can – in just 8 days – order interim relief for whistleblowers, annul
any retaliatory measure and thus fully protect any individual who blows the whistle
on almost any wrongdoing. First court cases and first cases handled by Pištaljka’s
Whistleblower Helpline show that judges are both reluctant to implement this measure and eager to assist whistleblowers.
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First instance courts have gone past deadlines and appeals courts have rigthfully
stood for protection of whistleblowers. The only way forward both for this law and for
the country is to insist on the independence of the judiciary and to promote judges
who steadfastly implement this law. Whistleblower Protection Law covers judges,
too, and it can be an important tool in achieving full independence from the executive. By implementing this law, Serbs will learn that there is a way to counter excesses
of the government and to maintain their livelihoods.
Serbian judiciary is still reeling from the botched “reform” attempt of 2009. More
than 800 judges were summarily not reappointed without any criteria, as the then
government was flexing its muscles on both the judges and the media. (Pištaljka
was formed by a group of journalists who were fired in 2009 from a government-controlled daily after we blew the whistle on censorship and conflict of interest of the
prime minister.) Judges never received any explanation of why they were not reappointed as rumours of political interference were rife. Under pressure from the public
and the EU, the government launched a review of the process which was an even
worse failure. In 2011, Blagoje Jakšić, a respected judge and member of the High
Judicial Council was arrested on trumped-up charges of abuse of office dating back
to 1998. He stayed in prison for 5 months as more and more evidence of retaliation
against Jakšić came to light. He had apparently refused to vote the way the executive
wanted and decided to stand up for the rights of fellow judges.
xxxxxxxxxx

In October, I attended the annual meeting of Serbian judges as Pištaljka was invited
to speak at a seminar on whistleblowing. We are the only NGO that was ever given
the opportunity to speak at this exclusive meeting. We used it to screen a video message by the famous NYPD detective Frank Serpico to Serbian whistleblowers. My
wife, Dragana Matović who is an editor at Pištaljka, and I interviewed Serpico near
his home in upstate New York last summer and he agreed to record the message.
“One bird singing alone, it only makes a few notes. But if they sing together, it’s
a symphony,” Serpico said.
After the message was played to around 300 judges, one of them raised his hand to
speak. He went to the podium and started talking. “It was not my intention to speak
today, but I decided to address you after seeing Serpico’s message,” the judge said.
The moderator, a veteran Supreme Court judge, asked the man if he could please
identify himself for the transcript. “My name is Blagoje Jakšić, I was a member of the
High Judicial Council when I was arrested in 2011 for refusing to vote the way politicians wanted”. The hall erupted in spontaneous applause.

Serpico was right, one bird only makes a few notes. When we sing together, we
make a beautiful symphony
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