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FOREWORD
This study addresses the situation of public procurement in the Czech Republic. This issue is
a frequent topic of public discussion in the Czech Republic, in particular in connection with
economically irresponsible behaviour and corruption. Experiences to date and the long list of
problematic public purchases show that the public sector in the Czech Republic has long been
falling short in terms of providing public services. Instead of effective, efficient and transparent
allocation of public funds for the provision of public services there is frequent mismanagement and
appropriate use is not made of centralised procurement to reduce public expenditures. The
ambition of this study is to provide an objective description of this unsatisfactory state while also
offering some possible starting points toward steering it in the right direction.
This study follows up on the important amendment to Act No. 137/2006 Coll., on Public
Procurement, that the Government of the Czech Republic started drawing up in autumn 2010 with
contributions from other interested parties, including several non-governmental organisations. This
amendment entered into force 1 April 2012 on the basis of Act No. 55/2012 amending Act No.
137/2006 Coll., on Public Procurement, as amended, and represents a first definitive step toward
modernising the system of public procurement in the Czech Republic. It is a legislative response to
the current state of low transparency and easy manipulation of public procurement, which in
practice raised doubts about the soundness of the tendering procedures and the economy in public
(in the case of public and subsidised contracting authorities) and quasi-public (in the case ofsector
contracting entity) fund management.
The government and the whole public sector in the Czech Republic must continue to face up
to new challenges which have not been and indeed cannot be resolved by a mere amendment to
the legal treatment of public contracts and concessions1. These challenges require a much broader
approach than that presented by the competition rules for public contracts. What is essentially at
stake is the formulation of an overall policy for public procurement in the Czech Republic, not just
an adjustment of the process for issuing public contracts, in particular institutional steps to ensure
greater economy in public purchases with the goal of achieving better value for money 2 and
reducing the risk of corruption during the public procurement process. This approach therefore
focuses above all on the quality of the expenditure, not just in the short-term but also from a
medium-term and long-term perspective. This furthermore includes ensuring that the
preparation and implementation of public purchases are set up properly (and above all
economically) in order to reduce the opportunity for corruption.
The necessity of reforming the system of public procurement in the Czech Republic is not only
a result of the current objectively unsatisfactory state of affairs with the management of public
spending in the Czech public sector, but also stems from external pressure on the part of the
European Union. In December 2011 the European Commission presented new draft EU directives
on public procurement and concessions3 that place considerable emphasis on the institutional
1

2
3

From here on this study shall only refer to public contracts or public procurement. The same conclusions can however
essentially be made in relation to concession contracts within the meaning of Act No. 139/2006 Coll., on Concession
Contracts and Concession Procedures (the Concession Act), as amended.
The term "value for money" as used in this study has a specific meaning explained in Section 3.1.
European Commission : The EU Single Market. Reform proposals : New legislative proposals [online]. 20.12.2011.
Accessible at: http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/reform_proposals_en.htm.
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assurance of the economic soundness of public purchases, the administration and supervision
thereof and support for good practice in public procurement. The proposals for new regulations
on EU funds for the 2014–2020 programming period also show that expenditures from the
common EU budget will be subject to much more thorough financial and economic regulation than
is currently the case.4 For supported projects there will be more strident demands above all for
demonstrable outcomes and not just outputs. What these facts mean is that European Union
member states will have to significantly reform their public procurement systems over the next
two years with an emphasis on better control over management of public funds, in particular as
regards funds from the common EU budget. Otherwise they could face further weakening of their
ability to draw such funds as well as other problems in providing high quality and accessible
public services at an affordable rate.
Against the backdrop of these facts it is important to mention that public purchases
represent a significant economic tool for the national economy; public contracts account for
roughly 17 % of the GDP of the Czech Republic.5 The quality and economy of public purchases are
therefore heavily reflected in the productivity of the Czech economy as a whole and to a large
extent they also determine the legitimacy of the public sector and overall political system in the
eyes of the public. Further damage to this legitimacy at current levels could lead to steadily
diminishing willingness to find a social consensus between citizens and state power and thus a
greater motivation to push for the interests of one's own group by more forceful means, such as
labour disruptions and other pressure tactics which alone cannot resolve the problem and on the
contrary can serve to deepen the already worsening situation of the national economy. The
status quo of the public procurement system in the Czech Republic is thus harmful to society as a
whole and against the backdrop of the ongoing debt and financial crisis and economic stagnation
in Europe it is economically unsustainable.
For this reason this study focuses on analysing the ongoing shortcomings of the current
system of public procurement in the Czech Republic and, on the basis of a comparison with the
systems used in other countries and examples of good practice, attempts to present some
fundamental directions for creating a new, modern public procurement system.
The study consists of an introduction to the issue, six chapters and two annexes. Chapter 1
presents a shortened form of the study's contents as a managerial summary. Chapter 2 lays out the
primary and secondary objectives of the study while also stating the boundaries to its scope.
Chapter 3 contains an explanation of the basic terms from the field of public procurement used in
the study and presents the fundamental questions that the study aims to answer. In Chapter 4 the
basic aspects of the methodology for our own analysis of the state of public procurement in the
Czech Republic are described. Chapter 5 is the final part of the study, containing our analysis of the
state of public procurement in the Czech Republic, including a comparison with selected EU
member states (Finland, the United Kingdom and the Slovak Republic). It is followed by Chapter 6,
which summarises the conclusions and formulates general recommendations for improving the
state of public procurement in the Czech Republic. Annex 1 contains a table with a summarised
evaluation of the national public procurement systems in the Czech Republic, Slovakia, the UK and
Finland using the methodology and criteria used in this study. Annex 2 presents a selection of case
studies of the failure of the procurement process in the Czech Republic.
The results of the study show that there is a solution to the problem of economic
irresponsibility and corruption in the field of public procurement. Good practice from other
4

European Commission : Regional Policy. Outcome indicators and targets : Towards a new system of monitoring and
evaluation in EU cohesion policy [online]. Revised version June 2011. Accessible at:
http://ec.europa.eu/regional_policy/sources/docgener/evaluation/doc/performance/outcome_indicators_en.pdf.
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Strategie elektronizace zadávání veřejných zakázek pro období let 2011 až 2015 (Strategy of Digitalising Procurement
for the Period 2011 to 2015) [online]. Prague: Ministry for Regional Development, 2011. p. 5. Accessible at:
http://www.portal-vz.cz/CMSPages/GetFile.aspx?guid=ddc75064-617c-4a8d-a97b-d1e98d1b2305.
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countries provides recipes on how to efficiently head off problems in public procurement and
mitigate the risks of bad purchases. It is not true that the Czech public sector is, by nature,
predestined to wallow in waste and corruption forever. It is no easy matter to introduce quality
systematic solutions in the field of public procurement and maintain and improve upon them, but
if such a process can be established in the Czech Republic – even if only in part – the impact on
the national economy and society as a whole will be considerable.
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1. MANAGERIAL SUMMARY
Why concern ourselves with public procurement?
Public purchases represent a significant component of the Czech national economy
(approximately 17 % of the GDP). Due to unprofessional or clientelistic decision-making on public
spending and the purpose thereof, however, they become an easy target for corrupt transactions.
Experiences to date show that the current system of public purchasing and public procurement in
the Czech Republic has significant loopholes, i.e. it does not contain checks and balances against
the risks of inappropriate or overpriced public purchases which are such an easy source of revenue
for corrupt players. The result of this state is above all:
 the threat that provision of public services will be unsustainable due to the low effectiveness of
the funds spent
 the risk of European subsidies not being paid out due to projects being improperly configured
and purchases being carried out incorrectly
 the threat of a rapid drop-off in the trust of citizens toward the state and the democratic
administration thereof
Last year the Government of the Czech Republic launched a reform of public procurement
with a key amendment to the Public Procurement Act that aims to increase the transparency of
procurement and competition standards. This study attempts to point out further as yet unresolved
problems that should be part of the launched reform.
Objectives
The objective of this study is to present the issue of public procurement in a more
comprehensive light and to identify by name the main shortcomings in the system of public
purchasing and procurement in the Czech Republic by analysing the existing methods of achieving
economic efficiency in public spending, as well as preventative anti-corruption measures that are
used in other countries today. At the same time the study puts forth recommendations and
inspirations for how the system can be modernised.
What is public procurement?
In the study the central term "public procurement" represents the procuring of goods,
services and construction work by the public sector in a much broader sense than the term "public
contract" commonly used in Czech. Thanks to this term we can look into the given issue more
systematically and comprehensively, as there are many more steps involved: from defining the
public need to fulfilling it, right through to end of the service life of the means by which it was
achieved. The public tender is just a single step in the procurement cycle consisting of the selection
of a supplier predominantly on the basis of a competition.
Good public procurement policy
This study summarises good practice from other countries, which serves to prove the
existence of realistic possibilities for the modernisation of any national system of public
procurement. With this approach it formulates the conditions for a desirable model of public
purchasing under which the set goals will be achieved with the lowest costs in the given timeframe.
This model consists of six basic binding standards for the purchasing process as implemented by the
state or other public sector entities:
 project management standards: procedural rules for managing the purchase over its whole cycle
(decision-making processes, personal accountability system, set-up of auditing and oversight)
 economic standards: the rules by which a public purchase is checked for, in particular, value for
money, i.e. the cost relative to benefit over the course of its life cycle, etc.
8

 technical standards: the technical characteristics defining the desired quality of public purchases
in various areas
 competition standards: binding competition rules for the selection of the supplier for public
contracts or concession contracts
 contractual standards: the rules that determine the binding or model conditions for
standardised public purchases
 information standards: the rules that dictate which information must be made available for
general public supervision, including establishing the manner and format by which information
is to be provided
In order for these standards to be formulated and implemented in sufficient quality, it is
necessary to introduce and systematically develop a high quality public procurement policy
including the public authorities that ensure:
 the formulation of rules and standards for public procurement
 consulting for both contracting authorities and suppliers
 systematic professionalisation of contracting authorities and certification of persons dealing
with public procurement
 centralised purchasing
 review of the awarding of public contracts
 assistance for strategic or high-risk public sector projects
 supervision of the procurement process in practice
 monitoring and evaluation of the system including processing statistics
It is not possible to ensure that public purchases are made economically without the
conditions for objective and rational decision-making measured in terms of value for money. The
precondition for the above public authorities to actually function is the existence of legal
guarantees for impartial decision-making by officials on the manner of implementing political goals,
i.e. a clearly defined political boundary between political power and public administration with the
appropriate protection against improper political interference into the administrative process.
The main shortcomings of public procurement in the Czech Republic
Analysis of the public procurement system in the Czech Republic on the basis of a defined
desirable model of public purchasing and a brief comparison with foreign systems shows that in the
Czech Republic there is practically no comprehensive policy for public procurement. This is
particularly manifest in the absence of formal institutions along the lines of the standards listed
above, with the exception of basic competition and technical standards; even these however are
not fully developed, i.e. much of their potential to improve the conditions for achieving better
value for money in public procurement is not adequately utilised. Other standards are applied
only partially or essentially only in individual cases, unsystematically and without obligation. The
quality of public procurement is severely affected by, for instance, the lack of project management
for public purchases realised by the state. In the public procurement system the basic functions of
consulting, professionalisation and oversight (auditing) of the economy of purchases are not
thoroughly applied by the central state administration, which is negatively felt for example in the
current problems with the drawing of EU funds and the difficulty defending the projects supported.
The state authorities have also not yet made up their mind to implement a centralised
purchasing system and instead have chosen a model of so-called "resort centralised purchasing" at
the level of the individual ministries. Yet this does not allow them to take advantage of all the
opportunities afforded by the model of having a single central purchasing agency also available to
other contracting authorities from the public sector. This model has proved invaluable in the
majority of similarly sized countries and has led to savings across the public sector as well as
helping cultivate, standardise and make transparent the public procurement process.
9

One chronic and still unresolved problem is the generally strong politicisation of the public
administration, which has long reduced the professionality and impartiality of public officials and as
a result contributes to the poor state of public procurement in the Czech Republic. Decision-making
on public purchases is frequently subject to political intervention with a negative impact on the
economy of these purchases. Without the adoption of quality legislation regulating the relationship
between the political representation and state officials – and potentially the public administration
in general – the extent to which objective conditions can be formulated and implemented in public
procurement will remain severely limited. We cannot expect from today's essentially completely
dependent public officials in the Czech Republic that they will be able to successfully stand up to
wrongful pressure to carry out various minor and major concessions and compromises, or to refuse
behaviour that constitutes violation of the law at the order of a superior official, politician or even a
politician's personal advisor. This problem should primarily be dealt with at the level of the public
institutions that generate the standards for public procurement and oversee their implementation
in practice.
The context of the European Union policy
The pressure to modernise the system of public purchases and public contracts stems not
only from the dismal situation that currently reigns in the public sector in the Czech Republic, but
also from the European Union. At the end of 2011 the European Commission unveiled a new
generation of directives on public procurement and concessions. These were in part a reaction to
the fact that the approach of member states in terms of ensuring the economic responsibility of
public procurement and the effective drawing of EU subsidies has not yet been harmonised. It is
expected that by the year 2014, the Czech Republic will also have to come to terms with the
proposed changes to EU legislation, not just in terms of transposing the new legal treatment of
public procurement and concessions, but also by establishing new institutions to ensure better
coordination, monitoring, oversight and expert support for public procurement.
Recommendations for modernising the system
This study shows that the current government policy, which is primarily focused on merely
formulating and passing changes to the legal framework for public procurement, is not sufficient. It
is necessary to invest more resources into the institutional side of public procurement –
methodological leadership, consulting services, professionalisation, centralised purchasing,
monitoring and watching over the economic responsibility of public purchases.
In conclusion the study recommends:
1. Quickly starting to formulate and implement a comprehensive public procurement policy as a
long-term government strategy, including the introduction of both legal and sub-legal regulatory
instruments (e.g. methodologies) and the founding of institutions to provide for coordination,
implementation and oversight (centralised purchasing, a normative authority, expansion of
powers and guarantee of independence for Supreme Audit Office, etc.).
2. Establishing a strategic working group under the Czech Office of the Government which will
produce background material for creating a comprehensive policy on public procurement in the
Czech Republic.
3. Completing the reform of the state administration as soon as possible by passing legislation on
the status of public officials vis-à-vis politicians, guaranteeing an impartial and professional
public service.
4. Setting up an independent public agency to act as a regulator of public procurement, embodying
at least all the attributes of a national oversight body as per the new EU procurement directives.
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2.
2.1

GOALS OF THE STUDY
Primary and secondary goals

The primary goal of this study is to present the issue of public contracts6 to the public within
the wider context of public procurement, i.e. not just as a way of selecting the optimal bid in a
tendering procedure, but also as an approach that includes those tasks that precede the bidding
process or follow after a supplier has been selected yet are just as important for ensuring that a
public purchase is economical. This study also aims to determine what the decision-making and
oversight steps are in this process and to what extent and in what quality they are performed by
state institutions. In light of the absence of a comprehensive government public procurement
policy, the analysis of the institutional framework for public purchasing and public contracts in the
Czech Republic will also draw significantly from the knowledge and experience gathered from the
practices of other countries.
Secondary goals of the study:
To lay out a desirable public procurement system, i.e. to answer the question: "What should
an economical and transparent public purchase look like and what are the processes and
support necessary to achieve it?"

1.

2.

To identify the main shortcomings of the current public procurement practices in the Czech
Republic in terms of ensuring they are economical and transparent, i.e. to answer the
question: "What formal institutions, processes and tools are lacking in the Czech Republic to
ensure that public procurement is economical and transparent?"

3.

To formulate an alternative institutional model for public procurement that would help more
effectively avoid problems of uneconomical management of public assets with a corrupt
background, i.e. to answer the question: "Are there viable and successful public procurement
models (institutions, tools) abroad that can serve as inspiration for modernising the system in
the Czech Republic?"

4.

To draw attention to the planned changes to the EU legislation on public procurement, which
according to the expectations of the European Commission should be implemented during the
current electoral term of the Chamber of Deputies (by June 2014), i.e. to answer the question:
"What are the new challenges of the normative changes in the EU in field of public
procurement and how should the Czech Republic deal with these changes in order to be as sure
as possible not to fail in proper and effective drawing of money from EU funds in the 2014–
2020 programming period?"

2.2

Stipulations and limitations of the study

This study has no ambition to present a comprehensive analysis of and solution to the
problem of uneconomical public procurement. It does not address the deeper structural problems
of the formulation of government programmes (policies), which naturally have a considerable
influence on the final economic effectiveness of public projects. This study thus does not focus on

6

Closely related to the issue of public contracts addressed in this study is the area of concession contracts, which are
governed by Act No. 139/2006 Coll., on Concession Contracts and Concession Procedures (the Concession Act), as
amended. This area is governed by essentially the same principles as public contracts and faces similar risks in terms of
economic irresponsibility and corruption.
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the issue of formulating public programmes, but on public procurement as a component of public
programmes.
For this reason the conclusions of this study cannot be understood as a proposal for a
complete public procurement strategy. It is more of a presentation of a systematic approach
incorporating tried and true functional failsafes of both a legislative7 and non-legislative nature
to fight poor financial management and the wasting of public assets in making public purchases.
Public purchases carried out by the public sector often call for complex public decisionmaking involving many factors that can directly or indirectly influence their form and quality. For
example, in the United Kingdom in the 1920s they identified several systemic problems which,
when addressed, led to fundamental improvements in ensuring the quality of public procurement.
In particular these problems were:
 the absence of external oversight of expenditures at critical phases of the purchasing process
aside from the body that was itself in charge of making the purchase
 a lack of specialised and experienced professionals who could effectively prepare and
implement the purchase
 a lack of quality data from which to make a rational decision
 poor market shaping, strategic supplier engagement and supplier management
 ineffective cooperation within the public sector, i.e. failure to take advantage of aggregated or
centralised procurement
 problems measuring the effectiveness of procurement
 poor sharing of procurement experience8
Of course a number of other formal and informal influences can arise, such as the activity of
special interest groups, ideological considerations, administrative culture and the administrative
system or the existing informational asymmetry between the contracting authority and the
supplier. The specific public procurement system in a country is always unique in its own way. This
study is therefore not an implementation plan for creating a modern procurement system in the
Czech Republic. It merely represents one of the components for creating such a plan which, as
the content of the study shows, would be highly desirable for society as whole.
It cannot be expected of any public procurement system that public purchases will be
absolutely economical in practice, completely free of fraud, corruption and waste. This study is
however based on the conviction that through implementation of fundamental failsafes, the risk of
waste and corruption can be successfully managed and the likelihood of its occurrence and extent
of its impact greatly reduced. It is therefore realistic to achieve a one-time qualitative change and
through continual purposeful and concentrated activity to continue to improve the results of
public procurement in the Czech Republic.

7

Here we have in mind the formal (written) legal and sub-legal treatment in the form of accompanying legal regulations
(government orders and decrees) issued by the state, not by self-governing territorial units.

8

The UK Office of Government Commerce. Procurement Capability Review Programme : Tranche One Report [online].
London : Office of Government Commerce, December 2007. Accessible at:
http://webarchive.nationalarchives.gov.uk/20110822131357/http://www.ogc.gov.uk/documents/OGC_Procurement_
Capability_Review_Programme_Tranche_One_Report.pdf.
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3.
3.1

DEFINITION OF THE ISSUE AND INITIAL HYPOTHESES
Definition of Terms

3.1.1 Institutions
Institutions are generally understood to mean the formal and informal rules, norms and
strategies. This term is also often used to describe formalised organisations.9 For the purposes of
this study we understand institutions as organisations (bodies for the oversight of public
procurement, central procurement organisations, etc.) and formal rules, norms and strategies,
which in practice includes laws, decrees, government orders and other binding rules or standards
adopted at the government level or otherwise. Informal institutions, in light of the fact that they
are not binding and the difficulty of enforcing them (they are not written into law anywhere), will
not be considered; in practice this refers to things like common morals (thou shalt not steal, etc.).
Stated simply, these are the tools and rules of good governance10.
3.1.2 Transparency
By transparency we not only mean the openness of public administration to citizens in the
sense of making information and documents related to the procurement process public, but also
the availability of information to bidders and especially providing information about the whole
public procurement cycle from the identification of a need through to evaluation of the purchase
as a whole, including the costs for the whole cycle.11 Transparency is also understood to mean the
explicitness of the conditions and assignment for the public purchase, meaning that it is clear and
intelligible what, why and under what conditions the purchase is being made. No less important is
the transparency of oversight of public procurement12. Transparency is best achieved by keeping
easily accessible records (e.g. through an electronic database on the internet with advanced search
functions) on all fundamental decisions over the course of procurement in a structured (organised)
form.
3.1.3 Public programme and public project
A public programme deals with change management. It is based on a strategic business case
and a plan of how to achieve the changes. It must often deal with uncertainty in achieving the
desired outcome and must therefore be set up so as to be flexible enough to react to the
surrounding environment. In achieving their goals, programmes make use of many instruments,
including projects. The purpose of programming is to create a singular, coherent and detailed
implementation framework and to ensure it is transparent, predictable and rational. An example of
such programmes are the operational programmes created for drawing EU subsidies, e.g. the

9

OSTROM, Elinor. Institutional Rational Choice: An Assessment of the Institutional Analysis and Developmental
Framework. In SABATIER, Paul. Theories of the Policy Process. Boulder: Westview Press, 2007. pp. 21–64, p. 23.
10
The term good governance as defined by the literature is the manner by which public institutions fulfil the public
interest and administer public assets so as to correspond to the norms of the rule of law, ensure public spending is
economically sound and that the public sector acts responsibly and to limit corruption, e.g. INTERNATIONAL
MONETARY FUND (IMF). The IMF's Approach to Promoting Good Governance and Combating Corruption — A Guide
[online]. Last updated: June 20, 2005. Accessible at: http://www.imf.org/external/np/gov/guide/eng/index.htm.
11
Both for contracting authorities and for suppliers. These costs within the EU are laid out, for example, in a study by
PricewaterhouseCoopers (PwC) in cooperation with London Economics (LE) and Ecorys Research and Consulting. Public
procurement in Europe: Cost and effectiveness [online]. A study on procurement regulation. Prepared for the European
Commission, March 2011. Accessible at:
http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/cost-effectiveness_en.pdf.
12
OECD Principles for Integrity in Public Procurement [online]. OECD, ©2009. s. 22–23. Accessible at:
http://www.oecd.org/dataoecd/54/34/48994520.pdf.
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Operational Programme Adaptability, Operational Programme Transport, Operational Programme
Environment, etc.13
A public project means a process with a clearly defined beginning and end, precisely defined
financial and other resources, a development and outputs. Three attributes are generally used to
define a project: time, sources and activities. A programme may be made up of anywhere from one
to dozens of projects, which are further broken down into several procedural phases.14
The relationship between programmes and projects, including a depiction of the typical project
phases, is shown in Figure 1.
Figure 1: Programmes, projects and their typical phases

In the project (and purchasing) cycle, the programming phase is followed by the project
identification phase. In the identification phase, the appropriate goods for procurement are
determined in accordance with the programming priorities, as are the basic material, resource,
scheduling and technical parameters, with one of the main evaluation criteria being relevance15, i.e.
agreement of the business case with the superior programmes and strategies, assessment of the
effectiveness, efficiency and economy of the plan, etc. This phase also includes an assessment of
the feasibility and appropriateness of the established management for the given project.
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The UK Office of Government Commerce. OGC Gateway Process: Review 0 : Strategic assessment [online]. London :
Office of Government Commerce, 2007. p. 4. Accessible at:
http://webarchive.nationalarchives.gov.uk/20110822131357/http://www.ogc.gov.uk/documents/cp0004.pdf,
Manuál projektového cyklu zahraniční rozvojové spolupráce České republiky (Project Cycle Manual for Development
Cooperation of the Czech Republic). Prague: Institute of International Relations for the Ministry of Foreign Affairs of the
Czech Republic, 2006. p. 12. Also accessible at:
http://rst.vse.cz/wp-content/uploads/manual-pcm-cr.pdf.
14
HM Treasury. Value for Money Assessment Guidance [online]. Norwich: Crown copyright, 2006. s. 17. Accessible at:
http://www.hm-treasury.gov.uk/d/vfm_assessmentguidance061006opt.pdf,
The UK Office of Government Commerce. OGC Gateway Process: Review 0 : Strategic assessment [online]. London :
Office of Government Commerce, 2007. p. 4. Accessible at:
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Institute of International Relations for the Czech Ministry of Foreign Affairs (2006).
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The next phase of the project (purchase) is formulation, which primarily consists of determining
the detailed outputs and outcomes (objectives) of the project,16 setting the management and
coordination mechanisms and financial and work plan for the project, as well as verifying the
feasibility of the project as a whole from the point of view of how it is configured. In this phase the
relevance and feasibility of the project proposal are checked again17 and the specific conditions for
further project management are set.
The penultimate phase of the project (purchase) is implementation or realisation. In this phase
the intended output and goals (outcomes) of the project are achieved through financial and human
resources.18
The final phase of the project (purchase) is evaluation and audit. In this phase the actual
relevance of the realised purchase is monitored in terms of the public need, the results of the
project and impact on the target groups, the effectiveness of realisation of the stipulated output,
the sustainability of the benefits of the public purchase in the future, etc.19
In the field of management of public funds we generally speak of public purchases as projects
with a clearly defined objective. As such, public purchases should be based on longer term
programmes, which set longer term strategic objectives and coordinate individual purchases. The
exception to this are operative purchases for covering the everyday needs of authorities. However
even these sorts of purchases can make use of a project-based approach (e.g. through framework
contracts with suppliers of minor services).
3.1.4 Public purchasing and the awarding of public contracts
The debate on this topic in the Czech Republic is often restricted to the awarding of public
contracts. Public tenders are however only one of the components of public procurement cycle
(between the formulation and realisation phases) and must be understood more as a means of
achieving a goal. In contrast, the goal of public procurement itself is finding the positive
difference between the societal benefits and the costs of a certain project (environmental, social,
security, etc.) within a certain timeframe. A project may also be realised through several public
contracts. The European Union also gravitates toward this more comprehensive view of a project in
its planned directive regulating public procurement, where it states that a single procurement
includes all supplies, works and services needed to carry out a specific project.20 The overall
relationship between the awarding of a public contract (or public contracts) and the phases of the
project (purchasing) cycle are depicted in Figure 2.
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As well as potentially an estimate of the impact of the given project, i.e. the indirect benefits of the given project.
Institute of International Relations for the Czech Ministry of Foreign Affairs (2006), p. 18.
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Institute of International Relations for the Czech Ministry of Foreign Affairs (2006), p. 25.
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Institute of International Relations for the Czech Ministry of Foreign Affairs (2006), p. 28.
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European Commission. Proposal for a Directive of the European Parliament and of the Council on public procurement
[online]. Brussels, of 20 December 2011. Article 1 (2). Accessible at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0896:FIN:CS:PDF.
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Figure 2: The project (purchasing) cycle and public procurement

(Source: European Commission, 200421)
3.1.5

The three Es
3E is short for the English terms economy, efficiency and effectiveness,22 Today these are
very well-known principles that should be followed by everyone who works with public funds, in
particular funds from the budget of the European Union23. The relationship between these budget
principles is depicted in Figure 3.
 Effectiveness means attaining the set objectives or satisfying the given need. If we take a
single specific purchase and envision it as a journey, observance of the principle of
effectiveness is the guideline that orients us in the sense of "where is the best place to go", i.e.
what we hope to achieve by realising the purchase.
 Efficiency, in contrast, is concerned with the best relationship between resources employed
and results achieved. Within the metaphor of a journey, the principle of efficiency is the
guideline that determines "which way should I take to get to the destination in order to best
profit from the journey".
 Economy in the narrow sense means the use of resources by an institution so that they are
made available in due time, in appropriate quantity and quality and at the best price. In terms
of an individual purchase, we can imagine the principle of economy as the guideline that
21

European Commission. Aid Delivery Methods : Project Cycle Management Guidelines [online]. London: European
Commission, 2004. s. 24. Accessible at:
http://ec.europa.eu/europeaid/infopoint/publications/europeaid/documents/49a_adm_pcm_guidelines_2004_en.pdf.
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Manuál pro audit výkonnosti (Performance Audit Manual) [online]. European Court of Auditors, Department for Audit
Development and Production of Reports, 2010. pp. 20–24. Accessible at:
http://eca.europa.eu/portal/pls/portal/docs/1/3672724.PDF,
Jak zohledňovat principy 3E (hospodárnost, efektivnost a účelnost) v postupech zadávání veřejných zakázek (How to
take into account the 3E principles (economy, efficiency and effectiveness) in public procurement procedures) [online].
Czech Ministry for Regional Development, 2008. pp. 8–9. Accessible at:
http://www.portal-vz.cz/CMSPages/GetFile.aspx?guid=0b604b15-19b5-4f8c-9f24-19c5194e77a1.
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provides us with instructions on "in what manner we should best get to the destination in
terms of spending".
Figure 3: Graphic depiction of the relationships between the 3 Es

Source: EU Court of Auditors, 2010
3.1.6 Economy in public procurement
Economy in the broader sense is understood as the objective of public procurement, though this
rule must be seen in the context of the whole life cycle of public procurement. This is also how it is
referred to in a ruling from the Regional Court in Brno, which considers the objective of public
procurement "the selection of the most appropriate solution and the conclusion of a contract for a
public work and the realisation thereof on the basis of the bid that is most advantageous for the
contracting authority". 24
The term economical is applied to those solutions that show an improvement over the current
state in at least one of the following variants of increasing economy:
 reduction of input while maintaining same quality
 lower prices for resources used to secure output
 ensuring supplementary output, i.e. increasing the quality or amount of output with same input
 improvement of the proportion between output and unit cost for input
 changing the proportion of various inputs with the goal of achieving a similar overall objective in
a manner that ensures greater overall output for the same input25
3.1.7 Value for money
Value for money26 is a principle based on the best use of the available resources with a view to
24

25

Czech Republic. Regional Court in Brno. Ruling No. 62 Ca 28/2008-74. In Reports of cases [online]. 2009. Also accessible
at: http://www.compet.cz/fileadmin/user_upload/sbirky_rozhodnuti/rozsudky_VZ/62Ca28_2008_74.pdf, see also
ruling of the Supreme Administrative Court No. 5Afs 78/2010-186.
PALGUTA, Ján. Náměty ke zvyšování hospodárnosti u infrastrukturních staveb (Topics for increasing economy of
infrastructure construction). In Boj proti korupci: sborník textů pracovní skupiny pro boj proti korupci (Fight against
corruption: collection of texts of the working group for the fight against corruption) [online]. Prague: Office of the
Government of the Czech Republic, NERV, 2011, pp. 47–66, pp. 50–51.
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the set objectives. In order to fulfil the principle of value for money, one must consider the costs
not only for procurement (acquisition price), but also the expected costs for ensuring operation and
maintenance for the expected lifespan of the object of procurement, including the costs for
disposal once the object of the procurement has "served". This concept thus encompasses the
whole life cycle of the given purchase. We need not therefore understand this term in a merely
economical sense, but also, for instance, environmentally and socially. A tool for objectivising value
for money for more complicated purchases is the Cost-Benefit Analysis (CBA).
In the UK, from whence the term value for money comes, they define it as the optimal
combination of lifetime costs and quality (also the appropriateness for the given objective) of the
supplies or service that fulfils the demands of the user.27
In order to fulfil the principle of value for money it is obviously desirable at the programming
level for purchases to correspond to planning and closely correspond with government strategy.28
In public procurement the principle of value for money is the deciding factor for formulating
procurement strategies on the basis of the relationship between the costs of a specific purchase
and the risks associated therewith. The relationship between cost and risk in terms of value for
money is depicted in Figure 4.
Figure 4: Relationship between costs and risks of procurement with regard to value for money
(axis value for money)

Source: OGC, 2005
The above figure shows that with low costs and low risks the imperative for the proper
procurement strategy is reducing the transaction costs, or utilising aggregate or centralised
procurement. With high costs and low risk, on the other hand, the most important value for the
26
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HM Treasury. Value for Money Assessment Guidance [online]. Norwich : Crown copyright, 2006. Accessible at:
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contracting authority is a low price, which is generally achieved through a bidding process or by
reducing the transaction costs. With high risks and low costs the importance of price as a value
moves to the background and it becomes more important to ensure the quality of the service or
supplies. The most complicated situation arises for procurement where both the costs and the risk
are high. Such cases require close cooperation with the chosen supplier and above all the use of
highly qualified personnel on the part of the contracting authority in order to perform proper
project management of the procurement, as the slightest hesitation could have far-reaching effects
on the value for money.29, 30
The risk-cost ratio is the deciding factor for selecting an optimal and economically defensible
strategy for carrying out the procurement. It is clear from the above that value for money is a
projection of the 3Es, as general budget principles, onto the procurement process and that it is felt
in various procurement categories differently.31
3.2

Is there good international practice?

3.2.1 The path to economy in public procurement
The preceding section of this chapter contained definitions of the basic terminology and a
description of the principles that should be upheld during public procurement. The following
chapter presents the theoretical findings on implementation of these principles in a simplified form
and responds to the question of to what extent we can find them applied in good practice abroad.
We base this on the principle of economy in procurement described above (in the broader sense),
which can be achieved in what amount to four ways:32
 negotiating a better contract with the supplier (conditions and course of the tendering
procedure, or potentially subsequent permitted adjustment of the contract to the benefit of
the contracting authority)
 aggregation of demand to increase leverage with the supplier (aggregated and centralised
procurement)
 reduction of processing and transaction costs (procurement cycle costs)
 improving the project and contract procedures, including administration of assets (procurement
cycle management)
3.2.2 Negotiating a better contract with the supplier
One of the key aspects for achieving better economy is ensuring favourable contractual
conditions and a quality tendering procedure so that the best results for the contracting authority
are achieved in the sense of value for money.33
Favourable contractual conditions should be based on the specific needs of the contracting
authority and the risks that realisation of the public contract represents. It is advisable to make use
of certain contract standards as the base text for a specific contract34. The reason is that these
standards can – particularly for standardised purchases – protect the legal position of the
29

The UK Office of Government Commerce. Managing Public Sector Procurement [online]. London : Office of Government
Commerce, 2005. p. 2. Accessible at: https://update.cabinetoffice.gov.uk/sites/default/files/resources/introductionpublic-procurement.pdf.
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For example, poorly executed construction work (a bridge or the like) could result in many times greater costs over the
life cycle than the value of the original procurement of the works.
31
For more information see Section 4.3 of this study.
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The UK Office of Government Commerce. Procurement efficiency and value of money measurement [online]. London:
Office of Government Commerce, 2005, s. 9. Accessible at:
http://www.procserve.com/assets/_files/documents/feb_10/procserve__1265795867_Procurement_Efficiency_and_V
al.pdf .
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DIMITRI, Nicola (ed.). Handbook of Procurement. Waltham: Academic Press, 2006. p. 82.
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For more on contract standards see Section 5.2.6 of this study.
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contracting authority with greater certainty and at the same time reduce the transaction costs and
expand the circle of potential suppliers willing to submit a bid.
A quality tendering process is based on many aspects and to a large extent is determined by the
national legislation, which establishes the competition standards35 for the procedure in awarding
public contracts. The organisation of the public procurement market is also important, with aspects
such as the quality of information about tenders, the existence of registries of qualified bidders,
functional centralised or aggregated procurement36, objective benchmarking of current market
prices, etc. Technical instruments, especially for e-auction tender procedures, can also have a
positive influence on the results of the procurement process, in particular where the value for
money is found predominantly in the price criterion. For more complicated public contracts (e.g.
multi-year projects or technically complicated objects of procurement) this could also include
software tools. Last but not least it is necessary to take into account the human factor, i.e. the
professionality, knowledge, skills, experience and moral integrity of the person who prepares and
realises the procurement procedure.
3.2.3 Aggregation of demand to increase leverage with the supplier (aggregated and
centralised procurement)
In recent years there has been a clear trend in most countries toward centralisation of the public
procurement system, particularly in terms of centralised state procurement.37 The point of this
centralisation is above all to achieve economies of scale, coordination of purchases of the same
goods and services at the state level, as well as reduction of transaction costs and standardisation
of contractual conditions of purchases. For example, in Italy the company Consip, owned by the
Ministry of Finance, takes care of centralised procurement. It is operated by funding from the state
budget and its services are intended for all public contracting authorities, with the central
government being obliged to make use of the company. The overall volume of purchases mediated
by Consip in 2009 totalled EUR 1.7 billion and it has 140 employees.38
In Denmark there is such an organisation under the name Statens og Kommunernes Indkobs
Service (SKI) which is 55 % owned by the Ministry of Finance with an association of local
governments holding a 45 % share. Financing comes from a roughly 1 % fee on every mediated sale.
In 2009 SKI mediated EUR 1.3 billion in purchases and employed 85 persons.39
These agencies make use of the effect of aggregated demand, thanks to which they can:
 achieve economies of scale40 and at the same time
 create greater pressure on suppliers (e.g. by setting quality contractual standards for purchases)
Similar organisations exist at the state level in many EU countries.41 These organisations also
show considerable savings by reducing the transaction costs for procurement by small public
contracting authorities who no longer need to organise their own public contracts but can make
35
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significant use of the general contracts of central contracting authorities. In the new draft EU
directives on public procurement, the possibility of centralised or aggregated procurement is given
even greater prominence and rules are proposed that are to lead to wider use of this instrument to
achieve economy in public procurement.42
On the other hand, if the central purchasing system is not set up in a sensitive manner, it could
limit the access of small and medium enterprises to public contracts and lead to monopoly
structures on the market. Another danger is that of excessive uniformity of the central purchases,
with the defined standards of the purchased commodities not always meeting the requirements of
the final users, whose objectives may not be met by the centralised purchases. A chapter unto itself
is also setting an appropriate length for the framework contracts with the suppliers so that the
contractual conditions continue to meet the current needs of the final users even after several
years – for example due to rapid changes in technology and quickly changing conditions on the
market.43
3.2.4 Reduction of processing and transaction costs (procurement cycle costs)
A great part of the goods or service required in public procurement is purchased periodically
and their characteristics are in many cases identical or very similar. For example, public contracting
authorities are very regular in their purchases of IT equipment (printers, laptops, faxes, software),
natural gas, electricity, fuel, office furniture, official vehicles, etc. With standardisation, the
information and processes for procurement procedures can be harmonised and thus reduce the
costs of the procurement cycle. Many commodities can be described very precisely, with local
requirements often being quite similar. For this reason it is possible to considerably lower the
transaction costs that would be incurred if every contracting authority created specific
requirements for the same sort of goods or service separately.44
For example, in Germany there is a Procurement Office for the Federal State Interior Ministries
(Beschaffungsamt des Bundesministeriums des Innern, BMI), which also purchases goods and
services for public administration bodies, foundations, and organisations in the jurisdiction of the
federal state government. Another important function of this agency is managing the standardised
technical requirements for purchased commodities, which include a wide range of goods and
services, for example office equipment, means of transportation, information and communication
technology, etc. There are then model specifications for these standardised commodities which
significantly reduce the costs for individual contracting authorities as they need not generate them
themselves.
3.2.5 Improving project and contract management, including administration of assets
(procurement cycle management)
As was demonstrated above, the modern approach to public procurement attempts to address
the issue of quality over the whole procurement cycle. By no means does this concern the mere
course of the purchase itself (which is particularly typical for construction works), but also project
management in the phases of making a business case, generating the project documentation,
evaluation and audit. What is key for the contracting authority in this regard is effective project
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management. This can primarily be achieved through a clearly defined and effectively implemented
standard methodology.45
In Great Britain the standards used for this are called the "best practices portfolio"46, specifically
the PRINCE 2 methodology. This is a structured project management methodology containing clear
procedures for managing, supervising and organising public projects, including public procurement.
Many further techniques can also be used to improve project and contract management, for
example independent project (purchase) control at critical phases of the project (purchase) cycle47,
or a more strict oversight regime for large projects and the institution of having a person personally
liable for the purchase48.
Hypothesis 1: There are good examples of foreign practice, and not just in the awarding of public
contracts, but also over the whole public procurement cycle. They do not limit themselves to
competition standards, but also use technical, economic and contract standards, as well as
standards in the field of procurement project management.
3.3 Is achieving economy a political or apolitical goal?
Every public purchase naturally results from a prior political decision. Delegated representatives
elected to their functions by voters decide on where public resources will be spent in the public
interest. Decision-making is logically accompanied by political discussion about what the given
resources should be used for, and the result of this discussion is a basic strategic decision of what to
buy.
Following this decision, however, comes a public purchase as an independent public project as
defined above. From the viewpoint of economy this is a rational economic process which must have
the attributes of a technocratic operational matter. The basic condition for a cost-effective public
purchase therefore is the protection of decision-making processes from political influences that
disrupt the economy of the process of the actual purchase.
It is no coincidence that this theory tends to be put into practice primarily in the Anglo-American
environment, as English has three different words for the meanings of the Czech “politika”. These
are: polity, politics and policy. Polity is the framework in which politics takes place (it is defined for
example by the Constitution or other laws). Politics is a term for the competition within the public
arena, the negotiating and consensus-building on a certain subject. A classic example of politics is a
parliamentary debate on whether the budget of the Ministry of Defence should receive 5 billion
more or less. An example of politics at the local level could be negotiations of a municipal assembly
on defining the borders for zoning an industrial park. The third term is policy, which is a concrete
output of politics, i.e. laws issued, strategies adopted, etc. The creation of policy should then be the
domain of officials, i.e. the state administration.49
Table 1: The difference between politics (political programme) and policy (public project)
Politics – political programme
Policy – public project
Elected politicians and interest groups
Practical implementation of politics by the
in political discussion formulate public
apparatus of public service on the basis of
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needs, set goals, deadlines and allocate
public resources to achieve them.

professional decision-making on the ways of
fulfilling political goals through specific public
programmes and projects.
Domain of political discussion and
Domain of objective and rational decision-making
decision-making with influence of
on specific procedures for implementing public
group interests and ideology.
projects cost-effectively and in the public interest.
If we were to look at public procurement from the point of view of English terminology, polity
would primarily refer to the EU directives dealing with public procurement, as well as the Public
Procurement Act and the ministerial decrees that implement this act. Politics would be the
decisions on where public finances are to be allocated, what is to be procured, which is decided by
politicians. Following their decisions however it would be time for policy, i.e. the actual fulfilment
(realisation) of these decisions, which should be more or less in the hands of the authorised public
officials that oversee the public interest in procuring the given goods, services or construction
works while trying to fulfil the principle of economy in the broader sense, or value for money,
which arise from the broader budget principles of the 3 Es.
Hypothesis 2: The economy of the public sector, including public procurement, in good foreign
practice is essentially an apolitical activity of the public sector.
3.4 What is the relationship between cost-ineffectiveness in public procurement and
corruption?
First of all it is important to realise that public purchases represent business relations between
the public and private sector, and therefore also one of the possibilities for carrying out a corrupt
transaction, i.e. illegally obtaining funds from public resources on the basis of a corruption
agreement. For this reason public procurement, just like other business relations between the
private and public sector (e.g. the awarding of subsidies or the sale or lease of public property), is
highly attractive for corrupt players and it depends on the abilities of the public sector to what
extent it will be able to fend off these risks.
EU authorities are also well aware of these dangers and consider dishonest business practices
(protectionism, corruption, conflict of interest, etc.) to be a high-risk area and are therefore
attempting to address these problems in the new draft EU directive on public procurement.50
The following are the main corruption risks in the public procurement process, broken down by
phase:
 Definition of public needs determining the object of the purchase and requirements for
supplier
 The planned investments or purchase are unneeded. The public need is created artificially
and the purchase has minimal or no added value (outcomes) for society. The objective is
solely or predominantly to ensure income and profit for the preordained supplier.
 The planned purchase has not been properly assessed economically in terms of long-term
needs and the optimal proportion of lifelong costs and quality (benefits) of the purchase,
i.e. value for money.
 Purchases are not systematically coordinated. At the state level (one legal person) there are
purchases of the same or similar commodities (services, works) by various organisations.
Waste occurs at the level of transaction costs.
 There are no rules or measures (institutions) for systematic management of conflict of
interest (revolving door syndrome); from the very beginning the decision-making about the
purchase is illegitimately and non-transparently influenced by various special interest
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groups (former management, political advisors, various consultants, consulting firms, etc.)
without independent control at critical phases of the decision-making process.
Procurement preparation – procurement proposal, preparation of tender documentation
 The tender documentation for a purchase is drafted to benefit a specific supplier; market
competition is made impossible or severely restricted; the documentation does not
conform to the economic requirements of the purchase but to the requirements of the
preordained supplier.
 The tender documentation (specifications for object of procurement, qualification
requirements for supplier, etc.) is needlessly complicated, incomprehensible and confusing
with the goal of masking corruption and hindering monitoring. These documents often also
fail to have the supplier bear consistent and balanced risk.
 The process of generating the tender documentation is heavily influenced by external
consultants or various shadow political structures (personal advisors of politicians,
éminences grises, various go-betweens and lobbyists, etc.) that covertly give preference to
a certain supplier and are not subject to effective systematic failsafes of impartiality,
absence of conflict of interest and liability for poor results.
 The conditions for direct assignment of a contract without competition are abused.
Selection of a supplier
 The persons who decide on the winning bid are biased and do not decide objectively
(bribes, commissions, conflict of interest, favouritism). This need not only include members
of the committees (for opening bid envelopes, for assessing qualifications, for assessing and
evaluating the bids) but also persons who represent the contracting authority in the given
procurement (members of statutory bodies).
 Inappropriate evaluation criteria are used which allow non-transparent evaluation of the
bids in favour of the preferred supplier and do not express value for money. Such
evaluations are then usually difficult to review after the fact.
 A certain bidder can also be given preferential treatment by being provided with
information not available to the other applicants before the bids are to be submitted.
Realisation of the procurement (contract)
 The selected supplier compensates their costs for bribes by changing the actual fulfilment
compared to the original object of procurement (in quality and/or quantity) on the basis of
a contract concluded in collusion with the person responsible for overseeing fulfilment of
the contract.
 The contractual conditions are altered to the disadvantage of the contracting authority.
 Fulfilment of the contract is reported on the basis of false or inconclusive evidence.
 Failure to fulfil the contract on the part of the supplier is not punished by the contracting
authority according to the original contractual conditions.
 Supervision and inspection of the project by the contracting authority is biased and favours
the supplier.
Final evaluation and audit
 The persons responsible for auditing and evaluating the purchase (accountants, auditors) are
biased or bribed. They are willing to report false or misleading results on the implementation
of the procurement.
 There are no clear standards (methodologies) on how to evaluate the project results.51

The incidence of the above corruption risks is then magnified in specific cases by irrational
decision-making (whether intentional or through lack of knowledge52) by the buyer on the need of
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the public purchase, how to set the material parameters, the manner of selecting a supplier and
checking the final product.
It is precisely elements of economy in the planning and defining of public purchases (e.g.
economic need assessment, project management standards, contract standards, technical
standards, competition standards) that can significantly lower the risk of corruption over the whole
procurement process. In cases where the effectiveness of the procurement is rationally assessed,
the purchase is well set-up economically and the selection of supplier takes place in a real
competition, it can be expected that the final price and conditions of delivery will not provide as
many opportunities for corruption and not provide the supplier with much room to cover
potential costs for corrupt transactions. This will thus results in an expenditure with the optimal
economic value, i.e. public sector (tax-payer) funds will be saved, and there will be market
pressure for innovation, which helps increase the potential of competitive business in the
medium- and long-term. It is thus a win-win-win solution that effectively:
 spends public funds
 reduces the risk of corruption
 increases the competitiveness of quality and innovative businesses
Corruption risks can of course only be reduced when other systematic conditions (failsafes) are
fulfilled, consisting above all of the fact that the contracting authority applies the "four eyes"
principle, clear personal liability of a specific natural person is established for the purchase and
there is effective risk management for conflict of interest, favouritism and dishonest practices –
whether in the phase of preparation, supplier selection or realisation of the purchase. Another
necessity is systematic training in procurement activities, not just on the rules of competition, but
universal training, i.e. on technical issues, project management, contract management and the
economy of public procurement.
In the context of describing the relationship between corruption and cost-ineffectiveness it is
appropriate to mention the natural limitations of the aforementioned measures on the part of the
contracting authority. Despite all efforts by the contracting authority to head off the problem of
corruption, there are also certain external risks that cannot be effectively managed on the part of
the contracting authority. These are cases where the activity of corruption mechanisms on the
public procurement market leads to the conclusion of collusion agreements between suppliers (socalled bid rigging).53
A collusion agreement is an agreement where suppliers who should compete with one another
in a selection procedure (competitive bidding procedure) conclude an illicit (secret) agreement. The
goal of this agreement is to increase the final price or to reduce the quality of the goods or
services.54
One example of a collusion agreement is that one of the bidders pays off their competitors so
that they submit non-competitive bids (e.g. with an extremely high price) compared to the
"merely" high price of the agreed upon winner. The unsuccessful bidders then generally also take
part in carrying out the contract.55

52

53

Even lack of knowledge or poor lay awareness of what is a good procurement and how to issue a quality public contract
can contribute to both reducing the economy and increasing the risk of corruption in public procurement. This is why
the standards listed in Section 4.2.1 could give legitimacy to proper procedures by the buyer on the part of the public
sector while also marking processes that do not meet these standards as uneconomical and thus undesirable.

JENNY, Frédéric. Competition and Anti-Corruption Considerations in Public Procurement. In Fighting Corruption and
Promoting Integrity in Public Procurement. OECD, 2005. Chapter 3, pp.29–35.
54
Guidelines for Fighting Bid Rigging in Public Procurement. OECD, 2009. p. 1. Also accessible at:
http://www.compet.cz/fileadmin/user_upload/Sekce_VZ/Metodiky/Bid_rigging_guidelines_OECD_en.pdf.
55
JENNY (2005), pp. 29–35.
25

Another example is a long-term agreement on dividing up the market. Suppliers take turns
submitting the winning bid over a set of public contracts. This situation is most frequent for sectors
where there is a high concentration of suppliers56, or in cases where in the long-term it is practically
the same suppliers competing for many contracts (markets with an oligopolistic structure). N
je
Hypothesis 3: Corruption and cost-ineffectiveness are "Siamese twins". With the increase in
economy, the room for corruption is reduced, tax-payer money is saved and the quality of public
services may be increased. At the same time there is increased pressure for innovation and
competitiveness.
3.5 Willingness or obligation?
The area of public procurement is an important component of the single internal market of the
European Union, governed by EU law which the Czech Republic must obligatorily transpose into its
own legal code. While the European Union's view of public procurement to date has been
predominantly focused on protecting free and fair competition on the internal market, recently
European institutions have also increasingly begun to focus on the economy of public procurement,
in particular those that are financed from the common EU budget. Not only that, this process is in a
much more advanced phase than the Czech public is generally aware.
Back in April 2011 the European Commission adopted twelve joint programme areas for
improving the functioning of the common market. Public procurement, which makes up roughly
18 % of the EU GDP, is one of them. In December the European Commission then rolled out new
draft directives on public procurement and concessions which, according to the submitted
proposal, are to contain highly important institutional changes to the system of public
procurement.
From the perspective of the analysis in this study it is of particular note that the new draft
directive on public procurement implements the principle of value for money and in connection
with that places emphasis on assessing the life-cycle costing. It even introduces an obligation for
contracting authorities to create a calculation of life-cycle costs according to official methodology
approved by the EU.57
The most fundamental change however will be the obligation to establish a single national
oversight body,58 which will be tasked with monitoring and inspecting public procurement while
also implementing rules and seeing that they function. This body will also be able to identify errors
in the legislation and in practice and directly propose changes aiming to make public procurement
more economical. It will also have a significant obligation to inform the European Commission on
procurement financed from the common budget of the European Union.
From this description along it is clear that these powers are very different from those enjoyed in
the Czech legal environment by the Office for the Protection of Competition, whose role in the field
of public procurement is limited to that of a review body.
The proposal also reacts to the insufficient professional capacity on the part of both contracting
authorities (municipalities, regional bodies, governments and others) and bidders (particularly small
and medium enterprises). Countries should therefore found knowledge centres, which would
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provide legal and economic advice, guidance, training and assistance in preparing and conducting
procurement procedures.59
The new draft directives also simplify the process of public procurement for central purchasing
bodies. It directly supports the creation of an agency or organisation for covering public
procurement at the government or lower levels.
The European Commission proposal also contains relatively strict restrictions on conflict of
interest, which it also attempts to limit on the hypothetical level by designating a circle of persons
on the part of the contracting authority that are not formally involved in the procurement process
but who can influence the outcome of the procedure.60 The new directives on public procurement
and concessions as they have currently been proposed will certainly still be the subject of extensive
debate, which should take place this year. But considering that the proposal is part of the long since
approved programme of the European Commission and the European Union as a whole, it can be
expected that the majority of its content will be approved.
These new rules and the success of their actual implementation in the Czech Republic will have a
great influence on the ability of the Czech Republic to draw subsidies and other support from the
common EU budget in the 2014–2020 programming period. If the Czech Republic wants to profit
from these advantages of membership in the European Union, it will have to adopt a fundamental
reform of public procurement in the near future, one of content and scope reaching far beyond the
changes arising from the amendment of the Public Procurement Act carried out by Act No. 55/2012
Coll.
A new or modernised Public Procurement Act alone cannot resolve the problems of public
procurement in the Czech Republic if the reform does not also focus on good practice over the
whole public procurement cycle.61
Hypothesis 4: If the Czech Republic wishes to continue to draw on the advantages of membership
in the EU, a reform of the public procurement system is unavoidable for the current government.
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4.

METHODOLOGY OF ANALYSIS OF STATE OF PUBLIC
PROCUREMENT IN THE CZECH REPUBLIC

4.1 Basic starting points
4.1.1 A comprehensive approach to reforming the public procurement system
States and their administrations are ever more frequently forced to face changes in the
development of society (globalisation, technological development, economic crises, ecological and
security threats, etc.) and the resulting demands for better administration of public affairs. This is
logically also felt in the need for innovation and reform of the system of public administration, with
the management of public procurement being no exception. For this reason we can see a shift in
the approach to public procurement in the practice of individual states, with the traditionally
strongly regulated environment of public administration being supplemented to varying degrees
with elements of managerial guidance. These forms of management are primarily oriented toward
the results of public purchases, not only on the observance of rules, on which the execution of
public administration is predominantly based. It is therefore necessary to expect that there will be
problems in applying these methods in public administration, as the demands for performance and
results can end up being in conflict with the demands for observing administrative processes.62 To
put it simply, decision-making in public administration can be so tied up in its formal rules that
there is no room left for flexible economic decision-making.
The success of reform thus depends on properly balanced application of the tools of regulation,
management and strategic instructions. The basis for this should be a comprehensive framework
for public purchases and contracts that is capable of developing skills, stimuli, performance
measurement, organisational and managerial tools for the full satisfaction of public interests. The
framework should include all the main elements of management – strategic, process and
performance management, as shown in Figure 5. Without such a comprehensive approach it can be
expected that any government reform of public procurement will tend to fail, and be unsystematic
and cyclical.63
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Figure 5: Framework for public procurement management

4.1.2 Dealing with economy within the public procurement cycle
An inspirational example of good practice in dealing with economy over the whole public
procurement cycle is the model used in the United Kingdom. It functions based on the principle of
value for money and the consideration of public projects in the perspective of its whole life cycle. It
is this procurement (project) cycle that provides a comprehensive framework for individual
decision-making steps from the definition of needs through to their fulfilment. It is carried out in
the form of the "Gateway Process", which is an instrument for ensuring independent control of the
state of the project (purchase) or programme at critical milestones in its development by people
outside the project or programme team64. The goal is to ensure a greater likelihood of success and
sustainability of public projects with the help of external review of the main project steps before
they are set in stone.65
In this public procurement system a key role is played by the oversight and advisory body the
Office of Government Commerce (OGC), which is an independent authority answering directly to
the government cabinet. It was set up to ensure the greatest value for money for government
(public) expenditures and administration of state assets. The OGC collaborates with government
and other institutions in the public sector to ensure the following tasks:66

 setting purchasing standards, monitoring the efficiency and capacity of the public procurement
system
 professional development of officials dealing with public procurement
 application of the principle of value for money through coordinated public purchases
 strong support role by OGD for successful realisation of major public projects (purchases)

64
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 improving the administration and use of state assets67
Consultation of projects (purchases) and control thereof by OGC through the Gateway Process is
binding for all central government contracting authorities. Other contracting authorities (in
particular municipalities) may register in this system. It always depends however on an analysis of
the risks of a specific project and other responsibilities associated with participation in this
instrument (e.g. trained staff).68 The standard Gateway Process is made up of six critical points
(gateways), where independent evaluators outside the procurement structure check whether the
public purchase fulfils the principles of economy and value for money. For a purchase to continue
to the next phase, at each of the six checkpoints these external evaluators must confirm the actions
of the Senior Responsible Owner in the form of a peer review:69
- Gateway 0 (as labelled by OGC) checks the configuration of the programme – whether the way
it is set up allows for it to optimally fulfil its objectives and whether all the expected relevant
risks of realisation have been properly addressed. Checking of the programme takes place over
the whole course of realisation until it is closed and is thus also dependent on the results of
subordinate projects70.
- Gateway 1 applies to the phase of project preparation at the level of the business case for the
project (purchase). At this gateway the inspection focuses primarily on whether the launched
project is feasible and meaningful (particularly economically with regard for the principle of
value for money) in light of the project objectives. This check is carried out before the project
(purchase) documentation begins to be prepared.71
- Gateway 2 focuses on the specific delivery strategy for the project, checks that the public
resources are available and looks at the effectiveness of expenditures in terms of value for
money. The check takes place before the public tender is announced, essentially once the
project documentation is available.72
- Gateway 3 represents the moment before a contract is signed with the supplier and focuses on
checking the overall configuration of the project and the reasons for selecting the supplier
confirmed or disputed by the results of the tender procedure for the given public contract.73
- Gateway 4 oversees that the contracting authority is properly prepared to make use of the
outcome of the public contract (capacity for control, financing, communication with supplier).
This phase is particular important for PPP projects. For services, the professionality and secured
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financing is checked, for construction works that the quality is sufficient before being handed
over to the contracting authority.74
- Gateway 5 checks and evaluates whether the set objectives for the public purchase have been
achieved and whether the realised public purchase works properly in practice and provides the
expected benefits representing value for money. This check takes place over the whole life
cycle of the given purchase and provides useful information for further purchases.75
As was mentioned above, an integral component of implementation of the gateway system in
the UK is clearly designated personal accountability for the whole project (purchase) and its
outcome on the part of the Senior Responsible Owner, i.e. a person who is primarily accountable
for launching inspection of the project (purchase), applying recommended corrective measures and
for the whole progress of the project (purchase).76
The relationship between programmes and projects and their integration with the above
gateway reviews is depicted in Figure 6.
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Figure 6: Layout of gateways for project review77
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4.2

Analysis of national public procurement systems

The above principles and knowledge on cost-efficient and transparent public procurement can
be summarised in several basic preconditions allowing for the creation of good governance of costeffective public procurement. These preconditions are:
I) certain material and procedural standards
II) authorities and organisations that generate these standards, provide oversight of their
observance, review them (including judicial review) and potentially also enforce some of them
through centralised purchasing
III) a system of personal legal accountability of natural persons for intentional or neglectful
violation of the standards
IV) professional and impartial execution of public administration
In order to be able to objectively determine the main causes of failure (cost-ineffectiveness or
corruption) in public procurement in the Czech Republic, it helps to define these basic
preconditions in a structured manner. This definition follows from our knowledge on the methods
of achieving economy, on reform of the public procurement system and good international
practice, including the area of standards, organisation and personal accountability with the general
requirement for professional and objective execution of public administration.
4.2.1 Standards
For a cost-effective public purchase it is necessary to have set minimal material and procedural
demands that guarantee that decision-making on the procurement and the realisation thereof
express an optimal course and solution, i.e. that the configuration and course of the procurement
will express value for money and in each phase of the procurement cycle the key circumstances
of the purchase will be taken into account. All the standards listed below should be set up so as to
lead to the most cost-effective possible result. These material and procedural standards can be
structured as follows:
(i) economic standards – are desirable for verifying the value for money of the given
procurement, i.e. its benefits (outcomes), the effectiveness of the planned purchase, the
economic sustainability over its whole life cycle, for larger projects their internal percentage
rate of return, etc.
(ii) technical standards – set the desirable quality and functionality of the procurement in the
technical sense
(iii) project management standards – determine the standard procedural rules for organisation
and management of the purchase, including contract management and decision-making
processes, for both the purchase as a whole and for the individual phases of the procurement
cycle
(iv) competition standards – contain the basic binding competition rules and the detailed
competition strategies for the given purchase with regard to value for money and various
procurement categories,78 including technical competition tools (e.g. software for electronic
auctions)
(v) contract standards – dictate the basic contractual (business) conditions for standardised public
sector purchases, as well as potentially models for parts of the commercial terms
(vi) information standards – dictate the parameters for providing information on public
procurement for general public oversight, including statistical summaries, search tools, tools
for simple generation of comprehensive reports when setting a selectable combination of key
information parameters (filters) and price databases for determining benchmark market prices
(terms and form of publishing information on purchases and contracts).
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The standards for public procurement should be set out formally for the purposes of obligation,
inspection and monitoring, for example in the form of a binding methodology approved by the
government,79 or as documents issued by a regulatory normative authority entrusted with powers
in the field of public procurement.
One model standard for public procurement could be "category management", which is used for
regular purchases of services and supplies with significant aggregate value in the public sector in
the United Kingdom. Category management applies a structured approach to purchases. It is based
on the general practice in the public sector whereby identical or similar purchases are made
regularly in large amounts but by different procurers. For these categories of procurement (e.g.
consulting services, IT services, construction, travel services, acquisition of furniture, vehicle fleets,
etc.) a standard process for preparation, realisation and oversight of the purchase is set, along with
methodologies and assistance tools for such a purchase. This approach may also include statistics,
price benchmarking, planning and coordination of purchase activities.80
Category management has a great potential to increase the economy of public procurement,
particularly by expanding the knowledge of good standards and guidelines on how to carry out
certain typical and repeated purchases in a properly economical manner. At the same time it can be
a good instrument for coordinating and harmonising the strategy for similar purchases across the
state sector or even the public sector in general.
4.2.2 Authorities and organisations
Normative authority for public procurement
As the practice in many states has shown, for a public procurement policy to be brought to
life it is not enough to adopt legal norms for the regulation of purchases. It is also necessary to set
up a central state body (as a rule independent) that will work concertedly to improve public
purchasing as one of the basic functions of the public sector. The typical main functions (powers) of
such a normative authority are:

(i) defining the standards for public procurement
(ii) support for implementation of the public procurement system – methodological and support
role:
- support for centralised management of strategic (major) public (generally state) purchases
- decentralised management in the form of consultation and advisory support for the main
decision-making steps in public procurement
(iii) provision of consulting to all public administration bodies outside the central state
administration
(iv) provision and systematic development of professionality of officials and other persons who
take part in public procurement, in the form of providing training and certification (attestation)
(v) provision of constructive feedback for carrying out corrective measures in the public
procurement system, particularly in the form of ongoing and periodical statistics, monitoring,
collection of complaints and tips, evaluation of system functionality, updating of standards and
formulation of comments for amendment of legal framework or public procurement standards
Public procurement oversight authorities
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In the interest of prevention and uncovering cost-ineffectiveness and corruption in public
procurement it is desirable to set up functional checks on the whole public procurement process.
These checks should include:
(i) External professional inspection in the form of an independent inspection (oversight) body that
has the capacity and powers to carry out independent and objective checks of all public
expenditures in the public sector (state administration, local government, public corporations)
– this above all guarantees the independence and objectivity of oversight, though due to the
scope of the public sector it cannot be regular (omnipresent), only "spasmodic"
(ii) Internal control mechanisms within procurement organisations in the form of a uniformly
configured internal inspection (oversight) system – due to its internal nature this oversight
cannot be completely independent, but it is regular, applying to essentially every single public
purchase
Independent review of public procurement
As public purchases represent a mutual interaction between entities from the public and
private sector, it is important to above all ensure fair and enforceable competition conditions. A
functioning free market is one of the essential preconditions for contracting authorities to achieve
optimal conditions for realising their purchases. For this reason it is important to ensure fair and
independent review of binding competition conditions in cases where the principles of competition
are violated by one of the parties or where there is suspicion of such a violation.
Central purchasing agency (or agencies)
State authorities and other public administration bodies generally need very similar types of
supplies, services and construction work for their operation and provision of public services (office
supplies, energy, IT and telecommunication equipment, means of transportation, fuel, etc.). It is
therefore desirable for important identical or similar purchases to be centralised in the interest of
reducing the transaction costs for individual contracting authorities, reducing the price of purchases
due to economies of scale and to achieve standardisation of these transactions (including of
contracts). This approach leads to good value for money as well as compatibility between
purchases carried out by various components of public administration, which is particularly
important for information and communication technology.
Examples from other countries show that the best practice is setting up a central purchasing
organisation whose task is to collect purchase requirements from the various bodies of public
administration and carry out mass purchases of commodities on the market with responsibility for
uniform quality, price and contractual conditions. The central agency and normative office can
essentially function under one institutional framework (e.g. the UK or Austria) or there can be
several institutions with a similar focus (e.g. Germany).
4.2.3 Personal legal accountability
The expectation of efficiency across the whole public procurement system, i.e. that all the
standards and decision-making procedures are upheld and enforced and that fraud and corruption
in allocating public funds are prevented, is based on a clear and effective system of personal legal
accountability of natural persons for the main acts of public procurement within the framework of
the whole life cycle of the purchase.
In light of the fact that public purchases, particularly the more extensive ones, require the
involvement of a whole range of persons at the various procurement phases (administrators,
experts, consultants, etc.), it is rather problematic to retroactively identify who is responsible in the
case a purchase goes wrong somehow. One possible solution is to always set a single specific
physical person with proven personal integrity who is to be responsible for the given purchase,
ensure that they have sufficient independence in making decisions and set up the further
conditions for them to carry out their function. Such a person should be considerably motivated to
ensure the procurement runs smoothly, facing commensurate sanctions in the case of failure (e.g.
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dismissal, compensation of damages, criminal charges). Conversely, they could be motivated by a
system of benefits and bonuses for long-term measurable successes.
4.2.4 Professional and impartial execution of public administration
A general and essential condition for the functioning of a public procurement system that
guarantees economy and transparency is the professional and impartial execution of public
administration. Economy in and of itself is based on rational economic decision-making, which
should be free of political pressure. It is therefore necessary within the legal regulation of public
administration for officials dealing with public procurement to have guaranteed decision-making
independence from the political representation so that the sole imperative for public procurement
acts is the observance of the legal framework and the public procurement standards.
The public administration system should also use its HR policy (hiring, remuneration and
career advancement) to ensure sufficient professional capacity so the individual bodies and
components of public administration are able to carry out complex and strategic public purchases
that are demanding in terms of the professionality and experience of administrators.
An essential precondition for achieving professionality in public procurement is the
systematic and well-rounded education of persons dealing with public purchases. An example of
good practice in this regard is the Chartered Institute of Purchasing & Supply (CIPS)81 which has
been around for 80 years in the countries of the British Commonwealth. Not only does this
organisation hold educational courses, training sessions and attestation exams in the field of
purchasing, but it even operates the so-called Public Sector Faculty82.
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5.

ANALYSIS OF THE SITUATION IN THE CZECH REPUBLIC

5.1

Introductory information

The following analysis takes into account the current state of public procurement as of 30
April 2012, particularly as regards the state of the implementing regulations associated with the
force of Act No. 55/2012 Coll., amending Act No. 137/2006 Coll., on Public Procurement, as
amended, from 1 April 2012.
According to official sources, roughly CZK 500 to 600 billion is spent on public contracts in the
Czech Republic annually.83 In many cases, however, the handling of these funds does not take place
in accordance with the principles of economy described above and, in addition, the procurement
system wrestles with the ubiquitous phenomenon of corruption.84 The state administration and
local government bodies that decide on the distribution of public funds are subject to strong
politicisation caused by the cartelisation of the public sector by political parties. 85
The system of public procurement is not sufficiently grounded institutionally and there is a
lack of comprehensive and effective control. Oversight occurs in a concentrated form essentially
only in terms of competition standards, performed by the Office for the Protection of Competition
and subsequently by a system of reviews through the administrative justice system. For such
control however it is a much too demanding task to watch over such an enormous volume of public
funds.86 The system currently lacks a clear definition of personal accountability for acts performed
at various phases of the procurement process and execution of the public contract.
The Supreme Audit Office (SAO), as the authority competent according to the Constitution of
the Czech Republic to control the economic management of state assets and fulfilment of the state
budget87 is not conceived of as a body of professional auditors;88 placement in its top management
is generally awarded to former politicians on the basis of agreement amongst the political parties.
SAO rulings generally do not lead to corrective measures and conclusions on who is accountable in
specific cases and do not tend to be a source of findings for systematic corrective measures. This is
also true for the field of public procurement. Oversight by the SAO is thus more or less ineffective.
5.2

Standards

5.2.1 Category management
Currently in the public sector in the Czech Republic, no equivalent to so-called category
management89 has been implemented with specific conditions for the method of financing,
competition procedures and contractual conditions. One indication in this direction could be the
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For more information see Section 4.3 of this study.
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planned ministerial centralised purchasing at the level of the central state administration, where
each ministry is to put together a list of the most significant commodities procured.90
The question however remains of to what extent the specific requirements for individual groups of
commodities will be analysed and applied, as to date the public procurement system has operated
only with the basic division into procurement of services, supplies and construction works.91
5.2.2 Economic standards
The planning and realisation of public procurement in the Czech Republic is prescribed only
by highly vague economic standards. Up until 31 March 2012, the Public Procurement Act
essentially did not contain any economic standards at all; some partial economic standards were
then incorporated into the law with the amendment implemented by Act No. 55/2012 Coll.92
However despite the original plans, the 3E budget rules were not included in this amendment nor
were they added in to any other relevant norms. The 3E principles are the only general economic
standard of public administration, being contained in the Act on Financial Control as general budget
principles. Most contracting authorities however take no notice of the relevance of these principles
and in public procurement aspire only to act in accordance with the Public Procurement Act, which
is above all a procedural norm.93
With the amendment to the Public Procurement Act, which entered into force on 1 April
2012, public contracting authorities are now obliged to rationalise public contracts. This measure
could be partially considered an economic standard; at the time the law entered into force
however, the valid implementing decrees had still not been issued, which made it rather difficult
for contracting authorities to apply it.94 It is certainly only a matter of time until the implementing
regulation is issued, yet even so it is still only a partial step that does not include the requirement
for rationalising the configuration of a public contract in terms of all the 3E principles (it only
requires rationalisation of the effectiveness of the public contract) and it will likely completely lack
any scrutiny from the perspective of complete life cycle costs for the purchase/project/contract, i.e.
the perspective of value for money. In addition, this legal obligation does not apply to "sector"
contracting authorities, which means that roughly one third of the financial volume of the public
procurement market in the Czech Republic will not be affected by this measure at all.
Of the economic standards used to date in the Czech Republic, we can mention some
methods and instruments that are used for special purposes. For example, for some projects under
90

For a summary of the most important commodity groups see

91

This fact is also attested to by the sample contracts prepared by the Ministry for Regional Development, which only
include division into the types of contract – supplies, services, construction works, see http://www.portalvz.cz/Centralizovane-zadavani-VZ/Vzorove-smlouvy.

92

It is however a question whether the Public Procurement Act should contain these standards or whether it would be
better for the economy of public procurement to be dealt with systematically within the context of all public sector
budget expenditures in a different legal regulation (e.g. the Act on Financial Control), or predominantly by a different
form of regulation, for example by creating an independent body that would, much like the Energy Regulatory Office
for example, issue more detailed rules for enforcing economic standards in public procurement in a formally less
restrictive form than is the case with legal regulations. At any rate it cannot be considered satisfactory to merely set
out the 3E principles without backing them up more sturdily, which at least for certain categories of purchase can be
considered fulfilment of these principles.

93

OCHRANA, František. Povinnost zadavatele postupovat při zadávání veřejných zakázek podle principů 3E s ohledem na
ustanovení zákona o finanční kontrole (Obligation of contracting authority to act according to 3E principles in
procurement with regard to provisions of Financial Control Act) [online]. Prague: Ministry for Regional Development,
Public Investment Department, December 2008, p. 3. Accessible at: http://www.portalvz.cz/CMSPages/GetFile.aspx?guid=052f029b-d098-4ed9-a7af-131948c8e44e.

94

MENZELOVÁ, Kateřina. Co chybí novému zákonu o veřejných zakázkách (What the new Public Procurement Act lacks).
Czech Position [online]. 18 April 2012. Accessible at: http://www.ceskapozice.cz/byznys/podnikani-trhy/co-chybinovemu-zakonu-o-verejnych-zakazkach?page=0,1.

http://www.portal-vz.cz/CMSPages/GetFile.aspx?guid=de543118-9e02-4a4b-87f4-3431c44dc5c3.

38

EU subsidy programmes it is standard to use an analysis of costs and revenues (cost-benefit analysis
– CBA) according to the European Union methodology. For evaluating the economic efficiency of
road and motorway works, the Czech Road and Motorway Directorate uses an economic analysis
instrument consisting of a software programme, HDM-495, developed by the University of
Birmingham and recommended by the World Bank.96 These standards are however often not used
consistently over the whole project cycle (HDM-4 essentially only in the business case phase) and
do not affect most contracting authorities at all.
In terms of the principle of value for money described above, which places emphasis on
economy over the whole life cycle of a public purchase, this term remains relatively unknown in the
Czech public sector. The Ministry of Finance uses this term primarily as part of PPP projects, but
itself admits that it does not have the capacity to create the corresponding methodologies to
ensure it is upheld.97
5.2.2 Technical standards
Public contracting authorities in the Czech Republic, just like any other procurer of products,
have a general obligation to proceed according to technical standards that set the basic quality and
functionality for most public purchases. In the Czech Republic there are many basic technical
standards issued by the Office for Standards, Metrology and Testing,98 which should be harmonised
with the technical norms valid in the EU.
A shortcoming of the current practice in the Czech Republic however is that in many cases for
the public sector there are no more innovative and higher standards that would at the same time
be used in a coordinated manner with the goal of ensuring greater economy of expenditures, at
least in the state sector.99 The result of an uncoordinated approach, which is largely a result of the
absence of central procurement, is the not insignificant problem with the functionality of certain
purchases when being used outside the organisation which procured them. This shortcoming is
particularly evident in the area of information technology, where there are many varying
standards100 and considerable effort and cost must be put into the overall compatibility and
functionality of information systems.
Although certain technical standards exist as a minimal technical norm in the Czech Republic,
as a rule there is a lack of state support for their use and the main technical aspects of public
services are not covered, for example maintenance of already completed works or obligatory
comparison of technical versions for resolving public needs. Even when some institutions are set up
as tools for managing technical risks, such as the technical supervision of the developer or designer
supervision,101 there is no definition of their scope, conditions102 and accountability. The
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effectiveness of these instruments to protect the public interest in practice is thus considerably
weakened.
What is also lacking is an integrated and concentrated solution for furthering smart technical
designs in practice. One example is the standards for assessing the environmental quality of
buildings and government programmes for supporting them. One such standard is the BREEAM
technical norm (Building Research Establishment Environmental Assessment Method), which was
created in Great Britain in 1998 and is one of the standards used worldwide for assessing buildings
based on principles of environmental sustainability,103 and which has been used to assess more
than 200 000 buildings, with more than a million signed up for assessment. The British government
itself104 committed through its Government Buying Standards105 that the evaluation of new state
buildings according to BREEAM should reach the level Excellent and all major renovations of
buildings should bring them up to the level Very Good.106
Another example is the method of project and engineering planning and use for structures
known by the acronym BIM (Building Information Modelling). BIM is a method that works by
creating a digital model of a structure in a multi-dimensional depiction that serves as an open
database for information about the structure, not only including its expected functional attributes,
spatial organisation and actual construction costs, but also about costs for maintenance, operation
and disposal.
BIM is an example of modern smart civil engineering that is gaining favour among investors
around the world. In the Czech Republic however it has not yet been used on a structure procured
by a public contracting authority. Among its main advantages are the possibility of:
- collaboration between several professions to create a quality budget draft presentable in 3D
resolution
- quick comparison of various technical designs, including costing
- effective optimisation of final draft
- greater predictability of design for all involved, including predictability of costs107
- faster phase of structure realisation
- reduction of safety risks in structure realisation
- dealing with connection to existing facilities or local conditions with a reduced risk of noncompatibility
- comparable reduction of waste production during construction and building use
- cost management (maintenance, repairs, etc.) of the structure in a unified database environment,
including during use
- on the basis of the above, further incremental improvements in procuring construction works
We can thus conclude that compared to the system of government procurement standards in
Great Britain, the public procurement system in the Czech Republic lacks, with a few exceptions,
unified technical standards guaranteeing higher demands for the delivery and functionality of the
object of procurement that would represent better value for money than the basic technical norms
developer ensures the author s supervision of the designer, or of the chief designer, over the conformity of the realized
structure with the verified design documentation.“
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demand. An expression of this absence is the frequency of atypical designs requiring greater costs
for maintenance, with shorter lifespans and resulting in the non-compatibility of various purchases,
duplicity, etc.
5.2.3 Project management standards
In the Czech Republic there are no generally applicable project management standards or
methodologies under which public contracting authorities could manage public projects
(purchases). The great majority of procurers do not even use any other international
methodologies to manage projects. Backing up this fact are the results of an analysis of the state of
project management in the Czech Republic carried out by the Interior Ministry and depicted in
Graph 1.

Graph 1: Level of project management standard use in Czech public administration
Do you use project management standards?

Source: Czech Ministry of the Interior108
At the present time no official government methodology on project management is on its
way to being adopted for the components of public administration. The only activity in this area is
the Smart Administration project, which is taking place under the OP Human Resources and
Employment. The goal of this project is, inter alia, to help the public administration become more
informed about the demands and principles of project management and at the same time to create
methodological project management documents for the central authorities of the state
administration and the regions. This project ends in 2015, however, and in light of the current state
the best case scenario is that it will result in a recommendation for a specific international
methodology. The rules of project management thus continue to be predominantly applied, at
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various levels of quality, as part of projects financed from the European operational programmes
according to the conditions of that specific programme. Neither the government nor any specific
ministry currently aspires for standards to be formulated and implemented for the management of
public projects. Some government agencies have undergone the certification process for the ISO
quality management system, for example the State Environmental Fund of the Czech Republic
acquired integrated quality and environmental management certificates according to ISO
9001:2000 and 14001:2004 in 2007. Such activities are however in essence isolated and not
systematic across the state sector.
The absence of basic uniform project management standards and the overall unwillingness
on the part of public administration bodies to voluntarily apply the principles of project
management unfortunately has an inauspicious effect on the economy and quality of public
procurement, making room for manipulation or corruption at various phases of the public
procurement cycle. An irreplaceable component of project management is the management of
risks associated with the project (purchase) and working to anticipate and prevent them, which
reduces the losses to public assets. Unfortunately, as many cases of waste or manipulation in
procurement proceedings show, the source of the problem is precisely the absence of effective risk
management and timely prevention.
5.2.4 Competition standards
In the Czech Republic the issue of competitions standards is primarily addressed through the
legal regulations on public procurement and concession contracts.109 These competition standards
have however to date contained a number of gaps and shortcomings that are above all felt in the
failure to ensure equal and open competitions for public contracts. Chief among these was the
problem of overuse of accelerated and negotiated procurement procedures, which led to varying
degrees of limitation on the number of candidates in the competition. Compared to other EU
states, small and medium enterprises are less successful in the Czech Republic and the Czech public
sector has been unable to significantly increase the number of open procurement procedures.110
The recent amendment to the Public Procurement Act, carried out by Act No. 55/2012 Coll.,
improved these standards in many regards. According to this amendment, from now on
competitions for public contracts should be much more transparent than they have been (e.g.
expansion of the use of contracting authority profiles, immediate opening of the bid envelopes,
getting rid of ballot-drawing). At the same time a considerably greater portion of the public
procurement market will be subject to competition standards, which is due to the lowering of the
cut-off for "small-scale" public contracts. There is also a new legal condition for at least two bids to
be evaluated in the tender procedure for a public contract, otherwise the contracting authority is
obliged to annul the procedure, except in certain specified cases.
On the other hand however, the frequent amendment of the law111 could lead to instability
of the normative framework for procurement and as a result to errors in the interpretation of the
law and procurement practice. We will therefore only be able to evaluate the actual impact of
several measures with the passage of time, depending on the quality of implementation and the
overall stability of the legal environment.
Another positive contribution to improving competition standards is the NIPEZ project
(National Infrastructure for Electronic Public Procurement) of the Czech Ministry for Regional
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Development.112 The pilot phase of this project includes the NIPEZ "code list"113, which aims to
standardise the types of most frequently purchase commodities. The code list is based on the CPV
codes114 introduced by the European Commission for the unified classification of all procured
goods, services and works. The goal of the NIPEZ code list is to precisely specify the subject of a
procurement contract, to help both contracting authorities and suppliers to orient themselves in
the procurement procedure and to increase the overall effectiveness of the procurement process.
Partial improvement of competition standards can also be expected from the newly
established obligation for contracting authorities of certain commodities to use a new method of
evaluating bids through an electronic auction.115 However the Ministry for Regional Development
has not yet put together an implementing regulation defining the groups of commodities that are
subject to this obligation. By virtue of this tool, in the future the submission of bids in a great
number of procurement procedures should take place with much greater pressure on competition
among suppliers, particularly in terms of price.
What is still lacking however are implementing methodologies focused on, for example,
recommendation of good practice in competitions for different categories of purchases116 or certain
competition technical assistance tools (for example for procurement competitions that take into
account the life-cycle costs). The existence of specific methodological materials, sample documents
and interpretation positions, the possibility of receiving a qualified answer to disputable questions,
etc. is crucial for carrying out a procurement procedure in a legally and economically proper
manner. A certain degree of informedness is ensured by the Public Procurement Portal on the
website of the Ministry for Regional Development. The extent of this support however is not even
close to corresponding to the importance of public procurement in the context of the national
economy and the seriousness of the negative consequences that poorly execute public
procurement can have on society as a whole.117
5.2.5 Contractual standards
The contract is the basis for ability of public contracting authorities to exact the expected
fulfilment of public contracts. Contract standards can help public contracting authorities conclude
contracts for public purchases that minimise the risk of poor quality, while also providing a legal
framework of sufficient quality for further standard relations between the contracting authority
and supplier. The absence of quality contract standards leads to situations where public contracting
authorities use different conditions for the same or similar purchases, which begets legal
uncertainty on both sides and increased costs for contractual and project management of such
relations. If contract standards are not available and utilised, every procurement procedure is
essentially conducted under different commercial terms, which does nothing to help cultivate the
market environment toward greater efficiency.
When this study was being carried out, the Czech Ministry for Regional Development was
introducing unified minimum contractual rules (commercial terms) for public contracts for
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construction work as part of the implementing regulation for the Public Procurement Act (as of 30
April 2012). The final semblance of this implementing regulation is however not yet known.
There are essentially no model state contracts in the Czech Republic, e.g. a model purchase
contract for procuring common supplies, a model works contract, a model contract for provision of
services, etc. There is some marginal and often not very well understood (improper) application of
certain internationally recognised contract standards, for example the FIDIC standard contracts118,
which are often used in the construction sector.119 In the best case however this is just a sectoral
solution, not a solution for the construction industry at the level of the state as a whole. Without
standardised contractual instruments in public procurement where the focal point of value for
money lies mainly with the quality of the subject of procurement (typically construction or IT
services), and the associated standardised project management tools (e.g. a unified structure for
documentation on the project, sample reports from inspection days, harmonised treatment of
project timelines, unified structure of measurement statement and performed works, etc.) it can
hardly be possible to effectively and economically manage and oversee any public purchase.
The Ministry for Regional Development is now in the process of introducing standards for
centralised procurement that would start working at various government ministries over the course
of 2012. These standards are to also include a contract on central procurement, framework
agreements for goods and services, implementing contracts concluded on the basis of the
framework agreements and implementing contracts for construction works (Ministry for Regional
Development, 2012). Certain improvements can thus be expected in terms of contract standards
for centralised procurement.
In general, due to the simplicity of the contractual treatment and for many other practical
reasons, good international practice makes use of the approach of model contracts, where on the
one hand there are general commercial terms which the contracting authority does not change in
setting the commercial terms for a given procurement, and on the other hand there are specific
terms where the contracting authority can adjust the contractual treatment in a clear manner. The
specifications for the given procurement are then dealt with in typical annexes to the specific
terms. This approach, which is not very common in the Czech contractual practice, comes highly
recommended.
The approach of the government and ministry to date in terms of contract standards can be
described as fragmentary, i.e. not systematic.120 As a rule every contracting authority uses its own
contracts and obligatory commercial terms. Only in exceptional cases is inspiration taken from good
international practice. This laissez-faire state in the public sector is a risk factor and increases the
likelihood of the existence of contractual relations that are disadvantageous or risky for public
contracting authorities. This risk is magnified by the administrative residential organisation in the
Czech Republic, which is made up of more than 6000 municipalities.
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5.2.6

Information standards
From the perspective of information standards the Czech Republic took a great step forward
with the amendment to the Public Procurement Act that came into force on 1 April 2012. This
amendment, implemented by Act No. 55/2012 Coll., introduced a number of new information
obligations for contracting authorities, for example the obligation to make contracts, the amount of
the price actually paid and a list of sub-contractors public on the contracting authority's profile. If a
sub-contractor is a joint stock company, an annex to the list of sub-contractors is to be a list of
shareholders with a stake of greater than 10 %. In terms of transparency this is a significant
advance, particularly in the clarity of the implementation phase. Unfortunately the measure was
unsystematic in that the aforementioned information will be partially published on the contracting
authority "profiles", and partially on the Public Contract Information System (formerly ISVZUS), and
that the new obligations will not apply to the significant group of sector contracting authorities.
This could lower the effectiveness of the new transparency measures.
There are also certain shortcomings in the practical publishing of information about contracts
on the Public Contract Information System. This integrated electronic information system was
launched in 2004 and was something of a trailblazer in the digitalisation of procurement data in
comparison with other EU countries. Unfortunately however it has not yet lived up to its potential
due to failures in the way it is administered and developed. Above all the system does not always
contain the important information on specific contracts,121 it is still not user-friendly, and the
terminology it uses differs from that used in the Public Procurement Act. The change of operator at
the turn of 2011 and 2012 also had a negative impact on the functionality of the system.122
Information standards do not only relate to the publishing of data on the part of the
contracting authority, but also the clarity of the whole public procurement system. In the Czech
Republic there is currently no systematic monitoring of the functionality and efficiency of the
whole public procurement system. The Ministry for Regional Development, as the official
administrator for public procurement, performs statistical evaluations of the data from the Public
Contract Information System, but this system does not provide all the important information for
evaluating public purchases (e.g. the final parameters of the delivered subject of procurement123 or
the final prices for public purchases). For greater use to be made of the potential of digitisation of
public procurement information in terms of monitoring and evaluating procurement practice, the
information standards need clearly established formats for publishing data so that this data can be
easily collected and processed. In the case of the Czech Republic an appropriate solution could be a
unified standard and format for the contracting authority "profiles" that would also be compatible
with the current central information system and allow for relatively inexpensive collection of key
data on purchases.

5.3

Authorities and organisations

5.3.1 Normative authority for public procurement
The normative authority for public procurement in the Czech Republic is the Ministry for
Regional Development, which is the official administrator of the Public Procurement Act and as
such is responsible for methodological management of the public procurement process and
implementation of the legal regulations. Aside from this it is also in charge of the state's investment
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policy,124 it is the administrator of the Public Procurement and Concession Portal125 and now also of
the institutionalised Public Contract Information System126. Through these activities it fulfils the
function of a normative authority. Its support function in public procurement is however so far very
limited in comparison with similar authorities abroad127:
- In terms of laying out and then managing the standards for public procurement, the Ministry
for Regional Development has so far only put together a limited number of model contracts
(contractual standards) and those are only for contracting authorities under centralised
procurement. Other standards are still lacking, though a number of them are being assembled
as part of the digitisation of procurement (the NIPEZ project). The Ministry thus does not
function as a normative authority that comprehensively covers the issue of public procurement
by issuing individual standards.
- So far the Ministry only fulfils a methodological and support role to a certain extent, as the
portfolio responsible for public procurement (in essence only competition standards). At the
centralised level however it does not serve as an authority that manages strategic purchases
and apparently it will not serve in this role as part of the planned centralised procurement;
each ministry will evidently manage its centralised purchases itself, with the Ministry for
Regional Development merely coordinating this activity.
- The Ministry does not provide information and documentary support to the staff of contracting
authorities, who in many cases therefore turn to external consulting firms.
- The Ministry does not act as an advisory platform to which contracting authorities could turn
for advice. No department in its structure has the resources set aside to fulfil such a function.
The same is true of providing information to applicants for contracts.
- The Ministry neither lays out nor manages any system of minimum demands for the
administrators of public contracts (officials, contracting authority employees or external
entities) who plan and organise large purchases and are authorised to undertake acts
connected to defining the subject of a contract, awarding it and implementing it. The Ministry
also does not ensure any systematic training for these target groups. Training of procurers is
more or less ad hoc.128
- Every year the Ministry processes the statistics of public contracts recorded in the Public
Contract Information System (previously ISVZUS)129. These statistics however only contain the
basic information on the state of procurement for public contracts in the Czech Republic (type
of procedure, type of contracting authority, subject of contract, price of winning bid, regional
structure of contracting authorities, etc.), not detailed information about the contracts and
other relevant data on public contracts (difference between planned and achieved outcome,
between planned and final value of purchase, etc.). To date there is a lack of a proper
methodology for evaluating the public procurement system for useful statistical output.
What follows from the above is that the Ministry essentially does not serve as a full-fledged
regulatory authority able to direct the public procurement policy. At present it merely fulfils a basic
role related to the development and implementation of the bare minimum of competition
standards and auxiliary technical instruments and now also several contractual standards.
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The staffing levels of the public investment department at the Ministry for Regional
Development also correspond to this limited role. This department has long been understaffed and
only now are levels beginning to rise. The current staff numbers 30 persons.130 Under such
circumstances it is difficult to effectively formulate and systematically expand a comprehensive
public procurement policy, particularly with regard to the contribution of public procurement to
the GDP of the Czech Republic and the ongoing problems with the cost-ineffectiveness in domestic
public procurement practice. It is therefore necessary to stabilise and further improve the capacity
for strategic management of the public procurement policy. Last but not least it must be stated that
the Ministry for Regional Development is a state authority, i.e. it is not an independent institution
able to perform independent oversight of public procurement. In the future it will thus not be able
to fulfil the standard regulatory function incorporating the issuing of standards with their
subsequent supervision.131
5.3.2 Public procurement oversight authorities
The field of oversight of public procurement includes internal oversight bodies within the
organisation of the contracting authority and external oversight bodies. We are referring to
professional oversight provided by the authorities of public administration.
In the Czech Republic oversight in the state administration is laid out by the Act on Financial
Control132 and related legal regulations, in particular the Act on State Control and the Act on
Budgetary Rules133. For self-governing territorial units, the system of internal oversight is governed
by the acts on these units, i.e. the acts on municipalities, regions and the City of Prague134, generally
along with the Act on the Budgetary Rules of Territorial Budgets135.
Among the goals of financial oversight are verifying that the execution of public
administration, including public procurement, is carried out effectively, efficiently and economically
(the 3 Es). In the Czech Republic however there is no systematic approach that would provide a
single methodological framework and procedural approach for oversight activities, including
oversight of public procurement, the way there is for example in the case of the European Court of
Auditors, where there is a single and binding Performance Audit Manual136. Adding on to the lack of
a unified detailed procedural framework in the field of public procurement is the absence of the
aforementioned standards describing in specific terms what is effective, efficient and above all
economical. In such a situation any kind of inspection finding in terms of assessing the 3E principles
will be more or less subjective without the possibility of referring to the violation of a specific
standard of good practice. In this sense then, financial oversight in the Czech Republic is
condemned to monitor observance of formal rules that are set out in advance and actual inspection
of the three Es is moved to the background. This fact is understandable because without predefined
and officially issued rules in writing stipulating with a sufficient degree of certainty "what is and
isn't good", it is difficult to issue any judgment that cannot be attacked on the grounds of
subjectivity. An inspection of fulfilment of the three Es in the Czech Republic must therefore be
ineffective, which is then felt in the absence of accountability for obvious failures, and not just in
the area of public procurement.
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The Supreme Audit Office (SAO), by its position, powers and functions, is to provide
independent and objective oversight of financial management of public assets, which includes the
realisation of public procurement. As an oversight body it not only makes sure that financial
management is performed in accordance with the legal code, but also evaluates observance of the
3E principles in state expenditures. Thanks to this position it has managed to uncover a whole
range of uneconomical purchases – for example the recent finding that the collection of motorway
tolls in the Czech Republic is more expensive than in many other countries.137 What can be
garnered from the auditing practice to date is that the oversight of public procurement on the part
of this institution has certain shortcomings, both at the level of independence and objectivity and in
terms of the scope of inspection:
a) The staffing policy of the office has long been politically motivated.138 As a result the SAO is not
headed by personalities who are sufficiently resistant to political pressure and, particularly in
the case of major purchases, there is a danger of political intervention into the inspection
procedure.
b) SAO findings do not have an overly large impact on the public procurement system in the Czech
Republic, nor do they on the actions of contracting authorities themselves. When a mistake is
discovered, in most cases the transaction carries on and the contracting authority does not draw
any conclusions from the error.139 Findings are generally accepted by the responsible parties
(political representatives, officials) formally, without the befitting systematic measures to
correct the situation.
c) A great number of public purchases made by local governments or corporations that are
controlled or financed by the public administration and provide important public services are
not subject to the activities of the SAO.
d) Theoretically there are no special professional requirements for members of the SAO aside from
a university education.140
5.3.3

Independent review of public procurement
Review of procurement and concession procedures and design competitions in the Czech
Republic is the responsibility of the Office for the Protection of Competition (OPC). Its powers and
jurisdiction are to a large extent dictated by the EU directives on public procurement.141 OPC issues
preliminary measures and oversees the acts of contracting authorities in awarding public contracts
according to the Act on State Control. This activity by OPC does not affect the jurisdiction of other
bodies that perform such oversight according to specific legal regulations, in particular the
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jurisdiction of the SAO. Procedure participants can submit an administrative appeal against an OPC
decision at an administrative court.
The OPC is generally criticised for the fact that its oversight and inspection activities are
primarily formal in nature142 and there is no emphasis on pragmatic control, i.e. whether the
procurement procedure fulfils the principles of value for money and the three Es.143
Doubts can also be found in the independence of the review and professional leadership of
OPC. The head of the OPC is named by the President of the Republic at the proposal of the
Government of the Czech Republic.144 Thus the independence of the office's leadership is not
sufficiently guaranteed. The management of the office, the quality of its staff and the outcome of
its activities could easily become the subject of political contention instead of professional and
independent oversight. While the Act on the OPC states that the function of OPC Chairman is not
compatible with membership in a political party or movement, what is not addressed however is
the revolving door syndrome. The Chairman's actions can thus be strongly influenced by their prior
or future engagement in political activity or business activities.145
As with the members of the SAO Board, there are no special professional qualifications for
the function of OPC Chairman. What is more, the OPC leadership – in contrast to the SAO, which is
run by its Board – is not conceived of as a collective body, which leads to a relatively non-standard
concentration of decision-making power in appeals proceedings in the hands of one person. This
systematic configuration does not provide any guarantees that the best decisions will always be
made. This is particularly true in light of the fact that OPC decisions take on legal force before they
are potentially decided on by an administrative court, while irrespective of any potential reversal of
a poor decision in the line of the administrative judicature a contract for realisation of the
procurement can be concluded in the meantime, and violation of procurement rules may only be
discovered later. This overall configuration is thus a relatively large source of legal uncertainty for
public contracting authorities.
Another point often criticised is the structure of the review of public procurement, which is
performed as part of a written administrative procedure by officials for whom there are no special
requirements in terms of education or experience. It is therefore worth considering changing this
system toward an oral, independent and contradictory procedure that would more resemble a
court procedure,146 as well as setting qualification requirements for OPC employees taking part in
the review of public procurement.
The situation is better in terms of the actual decision-making practice of OPC. The appeals
and corrective system which is to ensure fair conditions on the market is largely dictated by the EU
legislation and its interpretation by the judicial instances of the European Union. Thanks to this,
OPC's decision-making on the basic aspects of public procurement and concessions is more
predictable for procedure participants.
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It must be stated however that in the case of violation of the law, the fines issued by OPC to
contracting authorities often do not have any real impact on changes to their practice or their
staffing policy, as in most cases the contracting authorities do not claim compensation for damages
for the fines received from the responsible parties, i.e. those who caused the damages.147
5.3.4

Central procurement agency
In the Czech Republic there is currently no single institution that ensures aggregation of
demand at the central level through centralised purchasing such as the government agency BBG148
in Austria. Several similar organisations operate only in smaller groupings of contracting authorities
at the regional level. Worth mentioning is the Pilsen Region, which founded such an agency at its
own initiative as a semi-budgetary organisation, Pilsen Region Central Purchasing149. This
organisation does the centralised purchasing of materials and services for 141 facilities and
organisations run by the region in the field of education, healthcare, transportation, culture and
social affairs, with the annual savings estimated at tens of millions of CZK annually.150
The current Government of the Czech Republic was the first to put the introduction of central
procurement on its political agenda as a task under the Government Strategy for the Fight against
Corruption in 2011 and 212151. In connection with this, centralised procurement of public contracts
in the Czech Republic should be implemented as of 1 July 2012, but only at the ministerial level152.
Each department of the central authority of state administration (and potentially other subordinate
organisations) should set up their own system of centralised procurement for the purchase of
common commodities, with the Ministry for Regional Development coordinating all these systems
as administrator. A list will also be created of commodities that must be purchased with the help of
centralised procurement.
This system can justly be evaluated as only a partial solution, as centralised purchasing will
only take place at the ministerial level, which even now is the case to various extents at various
ministries. It will be of undeniable value that these central purchases will continue in a more
systematic and harmonised manner, with model contracts etc. But unfortunately the chosen
solution does not allow for central strategic management and oversight of the purchase of identical
commodities as it would be with a single procurement agency. Differences can thus continue to be
expected in the conditions and purchase prices at individual ministries for identical or similar
purchases. Similarly it is questionable whether there will be greater independence and
professionality if the centralised purchasing continues to fall under the political leadership of the
ministries while state administration is still subject to strong politicisation.
Another disadvantage is the lack of accessibility of central procurement services to other
contracting authorities outside the authorities of central state administration, which means full
advantage will not be taken of the primary effect of centralised purchasing, i.e. aggregation of
demand leading to economies of scale across the whole public sector and the reduction of
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transaction costs for procurement procedures.153 This applies particularly to local government
authorities.
The decision to introduce closed centralised purchasing at the level of individual ministries
can thus not be considered a full-fledged central procurement system as found abroad. For
countries the size of the Czech Republic the customary model is that of one dominant purchasing
agency154 for the whole state administration whose services can also be used by other contracting
authorities of public contracts. Contracting authorities need not be obliged to make use of the
services of centralised purchasing under all circumstances if they are capable of procuring the same
commodities at the same quality for the same or lower prices than the central purchasing
agency.155 They are however, via the internet, publicly confronted with information on the prices,
specific purchases and contract conditions under which they could very easily make the required
procurement at essentially negligible transaction costs. The existence of such a price list for central
contracting authorities and the institution of justification for public purchases could significantly
help contracting authorities in the Czech Republic better decide on whether they should procure a
public contract on their own or make use of a centralised purchasing agency.
5.4

Personal accountability

Personal accountability for public procurement can be understood as the ability to track the
accountability of specific natural persons who significantly influence the spending of public funds
on public purchases (decision-making on needs, sources of financing, the task and implementation
of the contract, oversight and evaluation of the whole purchase). Personal accountability for
decision-making can guarantee that public administration entities will take a responsible approach
to public procurement as any failure could be, depending on the nature of the charges,
correspondingly sanctioned.
In the Czech Republic the obligations to take economic care of public assets, including the
obligation to file a timely claim for compensation for damages, are laid out for state administration
in the Act on the Property of the Czech Republic and the Representation of the Czech Republic in
Legal Relations156, for self-governing territorial units157 in the Act on Municipalities (or on Regions or
on the City of Prague).
On the other hand however there is no obligatory deduction of personal liability for mistakes
or at least gross negligence in carrying out public procurement. According to the provisions of
Section 16 (1) of Act No. 82/1998 Coll., on Liability for Damage Caused in the Execution of Public
Authority by a Decision or Incorrect Official Procedure and on the Amendment to Act of the Czech
National Council No. 358/1992 Coll., on Notaries and the Activities thereof (Notarial Code), as
amended, there is only the option, and not obligation, of recovering damages: "If the state
153

It is the absence of a quality, dominant and independently run central procurer founded by the state, such as in Austria
(but also in other EU countries) that leads to the creation of regional solutions in the Czech Republic, which necessarily
results in higher operating costs and lower benefits.

154

Other agencies have a regional jurisdiction and in light of the volume of overall procurement are of little significance.
The exception are specialised purchases, particularly in defence and security. In the Czech Republic the existence of the
planned National Office for Armament at the Defence Ministry is defensible.

155

E.g. the Italian procurement agency CONSIP. For more on central procurement agencies see http://www.portalvz.cz/CMSPages/GetFile.aspx?guid=1fc394b7-a150-4be9-aa16-85cc944ae6cf.

156

See Section 14 of Act No. 219/2000 Coll., on the Property of the Czech Republic and the Representation of the Czech
Republic in Legal Relations , as amended.

157

See Section 38 of Act No. 128/2000 Coll., on Municipalities (Establishment of Municipalities), as amended, Section 34
of Act No. 129/2000 Coll., on Regions, (Establishment of Regions), as amended, and Section 17 of Act No. 131/2000
Coll., on the City of Prague, as amended Municipalities.
51

compensates damages caused by an illegal decision or an improper official procedure or provides
satisfaction for non-property damages due to same, it may demand regressive reimbursement
from officials and territorial units in devolved authority if they caused said damage." What happens
in practice is that in the case of flagrant error or evident cause of damages to public assets (e.g.
through an ineffective or overpriced purchase), these damages are generally paid from the public
coffers without any personal accountability for the failure or regressive reimbursement or other
sanctions against the responsible persons.
The setting of personal accountability for individual steps in the procurement process
naturally also depends on the quality of the management of the given public administration body,
i.e. on the given case in the public procurement project management system. As was already stated
above, it is the standards of project management (e.g. the existence of senior responsible owners
after the British model) that are noticeably missing in public procurement, which manifests in the
unclearly set-up system of personal accountability with all the negative consequences.
Under the current situation where there the legal protection of officials in public
procurement is not sufficiently guaranteed – at least at the state level – 158 and the activities of
other formal (e.g. advisors of ministers) and informal (e.g. lobbyists) advisors that can influence
officials are not set out clearly by the law, a strict configuration of personal accountability for
officials for ineffective, inefficient and uneconomical would be problematic.
Yet in many regards it is not necessary to wait for new legal regulations in the field of legal
accountability. In the regime of the state administration (i.e. outside the self-governing territorial
units) there is a principle of superiority and subservience and within the framework of the rules
approved by the Government of the Czech Republic it is possible through a Government Order to
quite quickly introduce at the very least clear project management rules for implementation of
public procurement by state administration, including the appropriate internal control regime, at
the level of the Office of the Government.
5.5

Professional and impartial public administration

According to an international comparison that the OECD performed in 2011, the public
administration in the Czech Republic easily falls victim to political influences as a result of the fact
that it is less efficient and professional.159 It is not just a matter of the fact that there is no
comprehensive overview of the activity of public administration160 nor is there a thorough concept
for its functioning, but also that the individual agendas of public administration are carried out
without any unifying concept and are caught up in competing and constantly changing priorities.
This also applies to officials themselves. While they do go through various training sessions
and courses in connection with public procurement, including internships that are occasionally
organised by the Ministry for Regional Development, in no way is there a systematic approach to
professionalisation. To date there are no comprehensive educational programmes focused on
public procurement with state patronage nor is there a system of certification (accreditation) for
persons dealing with public procurement. There is hope for improvement in the new provision of
Section 151a of the Public Procurement Act161, according to which the Ministry for Regional
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Development has the explicit obligation162 to provide education on procedures according to this act
and on fundamental investment and purchasing skills.
In the Czech Republic officials can train through a semi-budgetary organisation of the Interior
Ministry, the Institute for Public Administration163. This institute simultaneously methodologically
directs and coordinates the area of special professional qualifications and in connection with this
offers three courses for public officials who decide on the public procurement process (an open
seminar, a seminar for beginners and an advanced seminar). These eight-hour courses, however,
with regard for the whole issue of public purchases, can hardly be called comprehensive and
contracting authorities are not even obliged to require these courses be consistently taken. What is
more, the Institute for Public Administration is a general educational and attestation organisation
of the state, not a special organisation focused on procurement such as the Chartered Institute of
Purchasing & Supply (CIPS)164.
Another key factor in the impartiality and guaranteed protection of officials as persons taking
part in the public procurement process is the fact that there is no Act on State Service in force
guaranteeing the objective execution of state administration. The Act on State Service was issued
back in 2002,165 but aside from some lesser and marginal provisions it never came into force. For
this reason a completely new law on the status of officials and employees of public administration
has been prepared. In light of the incomplete reform of state administration there is strong
politicisation of decision-making processes, which to a large extent endangers impartial,
professional and rational decision-making on public spending.166 The responsible employees are
chosen essentially without application of transparent meritocratic approaches, i.e. in essence on a
political basis and without guarantees of legal protection against political pressure or the threat
thereof. Even the existence of such pressure considerably increases the risk of corruption.167
With regard to these facts we can once again state that the institutional background of the
current state administration in the Czech Republic does not provide the conditions for rational,
objective and transparent decision-making on public purchases.
Until at least one of the standards of the European system of state service is put in place168,
which has been being put off since 2004, it will be essentially impossible to achieve greater
efficiency of further measures for increasing economy and reducing corruption in public
procurement.
5.6

Comparison of organisation of public procurement in selected EU countries

5.6.1 Basic approaches used in comparison
In the interest of objectivity of the evaluation of the public procurement system in the Czech
Republic, this study also contains a brief overview of the public procurement organisations in
selected EU countries, specifically Finland, the United Kingdom and the Slovak Republic. The reason
for the selection of the first two is the fact that both the UK and Finland are often cited as examples
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of good public procurement practice.169 Slovakia was included in the selection because its economic
status and legal system make it well-suited for comparison with the Czech Republic.
The objective of this chapter is to generally compare the presence of basic elements of public
procurement systems (organisations and their powers), as well as other conditions for ensuring
economical public procurement.170 The comparison given in the annex of this study does not
however contain an assessment of the effectiveness of these elements and conditions in practice.
5.6.2 Finland
Normative authority for public procurement171
The powers in this area are divided among several central authorities of state administration:
- Ministry of Employment and the Economy: proposes public procurement legislation, provides
information on all regulations associated with reforming the public procurement system,
ensures that internal market mechanisms on the public procurement market are functional.
This ministry operates HILMU – the electronic system for announcing tenders.
- Ministry of Finance: responsible for providing general guidance and development of central
government procurement, such as defining the general principles followed in the central
government procurement strategy and public contracts, and developing procurement practices
and methods.172 The Ministry of Finance decides which public contracts will be subject to a
centralised tendering process in the central government.
For development and support of strategic management of government contracts and
implementation of the state procurement strategy there is a Strategic Group on Government
Procurement.173
- Public Procurement Advisory Unit: maintained by the Ministry of Employment and Economy
and the Association of Finnish Local and Regional Authorities. It provides contracting
authorities with information and advice on procurement and advises applicants on the proper
application of procurement legislation. The advice is provided online without charge.
Procurement oversight authorities
Valtiontalouden tarkastusvirasto (National Audit Office of Finland): is the analogue to the Czech
Supreme Audit Office. It checks whether public assets are managed economically and effectively. Its
jurisdiction covers the government and ministries, state agencies, non-budget funds, local and
regional authorities, state businesses and companies owned by the state, as well as transfers
between Finland and the European Union.
Central purchasing organisations
Hansel Ltd.: the government's purchasing body, providing centralised purchasing for ministries and
their authorities, state agencies and state-owned companies. It uses framework agreements with
suppliers of individual commodities for its purchases. It issues calls for tenders and then concludes
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framework agreements that are used by individual contracting authorities. For certain commodities
government authorities are required to use Hansel Ltd.
KL-Kuntahankinnat Oy: this agency functions on a similar principle to Hansel Ltd., with the
difference that it is owned by the Association of Finnish Local and Regional Authorities and provides
centralised purchasing for local and regional governments. The use of its services is not obligatory,
but it is supported by the Ministry of Employment and Economy.174
Public procurement review authorities
The Market Court (Markkinaoikeus): an authority for reviewing procurement procedures, i.e.
whether they are in compliance with the act on public procurement and other sources of
competition law (EU directives, rulings of the European Court of Justice). It has a similar function to
the Czech Office for the Protection of Competition. It deals with petitions and complaints from
participants in procurement procedures and issues rulings on them. On the basis of petitions and
complaints it can order a procurement procedure to be annulled, for errors to be corrected or for
compensation to be paid if an incorrect decision results in damages to a bidder. It also issues fines
for incorrect procedures by contracting authorities.
5.6.3 United Kingdom
Normative authority for public procurement
Office of Government Commerce (OGC): an independent body falling directly under the
government cabinet175 and currently part of the Efficiency and Reform Group (ERG)176. In
connection with public purchases and contracts it helps public authorities ensure effectiveness and
support value for money over the whole life cycle of projects (purchases). It also monitors strategic
or high-risk public projects and provides a wide range of consultancy to all contracting authorities.
In addition it helps build the skills and professionality of contracting authorities through a number
of instructions and methodologies. The OGC represents a highly sophisticated systematic approach
to administration of public procurement.
In order to achieve the above goals this office sets standards for economical public procurement
and supports their implementation in the public sector in the form of methodologies for
contracting authority procurement teams. This approach is best summarised by the Gateway
Review177, where each of the critical phases of a project (purchase) is subjected to review. The
Gateway Review process allows for a transparent and straightforward exchange of opinions and
positions between the procurement and review teams.178 A report is drawn up from the review
process dealing with key aspects of the project (purchase) and also summarising good practice
applicable for other projects as well.179
Within the Efficiency and Reform Group the functioning of the government procurement system is
evaluated180 and recommendations are formulated for solving problems. Special attention is paid to
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the oversight of large projects through the Major Projects Review Group181. Many regulations take
place at the level of a government resolution on the public procurement policy.182
An interesting example of implementation of the public procurement policy is the Procurement
Pledge,183 whereby the central government and public sector pledge to open up the public
procurement market more to potential suppliers, in particular small and medium enterprises.
Failure to uphold the pledge by any public contracting authority can be reported via the "mystery
shopper scheme" to the office of the government, which can then force a public contracting
authority to correct errors outside the regular procedure for procurement review.
Procurement oversight authorities
OGC Gateway Review: OGC review applies to purchase programmes and public procurement
projects in the central state administration. For each public procurement project a Risk Potential
Assessment (RPA184) must also be compiled with the financial value of the project an important
factor. The independence of the review is set according to the risk level – from high-risk projects
(purchases), where review is led by persons completely independent of the organisation carrying
out the project (purchase) to less risky projects where the review team members come from the
contracting authority's organisation but do not take part in the project they are overseeing.
The review process ensures support for the person ultimately responsible for the given project (the
senior responsible owner) so they can lead the project (purchase) to achieve its stipulated goals in
the best possible manner.185
National Audit Office (NAO)186: the analogue to the Czech Supreme Audit Office. In connection with
monitoring the economy of the management of public funds, it performs audits on value for money
in the system of state administration.187 Territorial governments are then also checked by the audit
authorities of the individual countries (Scotland, Wales, Northern Ireland).
Central purchasing organisations
Government procurement service188 (GPS, previously Buying Solutions operating under OGC): a
purchasing organisation falling under the office of the government. It fulfils the dominant function
of centralised purchasing, i.e. it procures supplies and services for contracting authorities, issues
public contracts, and concludes framework agreements for works, supplies or services. Use of
centralised purchasing is obligatory for contracting authorities from the central state
administration. Central procurement services are accessible to all contracting authorities through
contact persons operating in each government sector. GPS offers more than 500 000 products and
services that public contracting authorities can procure simply and in standardised quality at the
prices arranged by GPS.
Public procurement review authorities
Responsibility for review of procurement procedures falls to the system of national courts (the
supreme courts of England, Wales, Northern Ireland and Scotland). Courts have the power to
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overturn already won tenders, issue fines and order payment of damages. During a competition
they have the right to suspend a tender, overturn certain decisions and again to order
compensation for damages.189
5.6.4 Slovak Republic
Normative authority for public procurement
Office for Public Procurement (OPP)190: the central authority of state administration responsible
for public procurement policy. OPP helps create the public procurement legislation, directs
contracting authorities methodologically,191 operates an electronic system for publishing
information on contracts, provides education and certification for persons working in procurement
and provides basic statistical information on the public procurement system (to a similar extent as
in the Czech Republic). Its activities focus primarily on implementing and improving the basic
principles of competition, which are transparency, equality of participants and no discrimination, as
well as on the economy and effectiveness of procurement procedures.
Public procurement oversight authorities
Supreme Audit Office: has similar functions and position as the Czech SAO, overseeing the
economy of the management of public funds. The extent of control however differs greatly from
the Czech body. The Slovak Supreme Audit Office covers the financial management of the bodies of
both state administration and territorial governments, commercial companies with capital
participation of the public sector and other legal persons that perform services in the public
interest.192
Central purchasing organisations
The Slovak Republic has not yet set up a system for centralised procurement.
Public procurement review authorities
The review and oversight of observance of the public procurement legislation in procurement
procedures is performed by the Office for Public Procurement. The scope of its review activities is
comparable to that of the Czech Office for the Protection of Competition.
5.6.5 Evaluation of comparison
What is clear from the above comparison and from the comparative table in Annex 1 is that
the public procurement system in the Czech Republic lacks fundamental elements of management,
implementation and oversight of the whole process or they are applied only peripherally and
unsystematically. What are above all missing are consistently applied elements of methodological
guidance (setting and checking implementation of desirable standards), increasing professionality
and skills (effective management, training) and more systematic oversight and evaluation of the
public procurement system.
The international comparison shows that the Czech Republic193, in contrast to the UK and
Finland, lacks certain elements of good practice. The mere existence of legal competition standards
in the Czech Republic, no how great the quality, cannot fully guarantee actual economy in public
procurement. In addition to the limitation of economic competition, the material aspects of public
189
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procurement are just as at-risk, in particular the definition of public need (subject of the contract)
and the actual implementation of public contracts.
In terms of the material aspects of public procurement in the Czech Republic, what is missing
are manuals of good practice, sufficient specialisation, systematic support for education and
awareness, quality project management, etc. In connection with the influence of corruption these
shortcomings can lead to wholesale failure, particularly through the purchase of unnecessary or
significantly overpriced contracts or easy fraud and manipulation during the implementation phase
(e.g. false invoices, unplanned price increases).
Foreign practice also shows that successful models of public procurement are based on a
single dominant professional and independent purchasing organisation that serves the needs of the
state sector and potentially is also open to all public sector entities. For this reason the proposed
centralisation of procurement in the Czech Republic at the level of individual ministries and closed
off to other contracting authorities will have much less of an impact on increasing the quality and
economy of public sector procurement than truly centralised procurement in the tried and tested
form used abroad.
Another chronic problem of the public procurement system in the Czech Republic is that the
inspection and auditing of the economy of purchases (the 3 Es, value for money) is not very
systematic. In connection with this there is a lack of a detailed framework (methodology) for
thorough internal control of public projects realised through public procurement. The oversight
performed by an independent body (SAO) only applies to the management of funds from the state
budget and a significant portion of the public sector is not covered by this. What is more, SAO audit
findings are not overly respected by the responsible authorities and thus far have had a minimum
impact on systematic correction of the management of public spending.
In comparing the public procurement system in the Czech Republic with successful foreign
models we can naturally expect that the Czech system will fall short, as the Czech Republic and
other transitional countries have had a worse starting position and less time to create a wellfunctioning system. Comparison is thus above all an inspirational example that reform of the
system must be approached as a comprehensive and strategically managed policy that makes use
of a combination of multiple sources of greater economy in public procurement.
An essential precondition, however, is that the reform of the state administration be
completed with the adoption of a satisfactory legal treatment of public officials; the absence of
such legislation is the greatest handicap and barrier to modernising the system of public purchases
and contracts, even in comparison with other new EU member states. Only in the Czech Republic
have steps not yet been taken to improve the conditions for impartial and objective execution of
state administration. The opposite is in fact the case – strong and long-term politicisation has
made it more difficult to modernise the public procurement system, not just in relation to the
realisation of specific purchase, but also in terms of strategic formulation, management and
support for a public procurement system.
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6.

CONCLUSIONS AND RECOMMENDATIONS

This study has dealt with the issue of public procurement in the Czech Republic and selected
other countries. In accordance with its goals it has attempted to answer the question of what level
the Czech Republic finds itself at in the context of good foreign practice and to indicate the
potential of instruments that have not yet been fully utilised. At the same time account has been
taken of the planned changes associated with the expected adoption of the new European
directives on public procurement and with the new EU 2014–2020 programming period, which
represents a challenge to reform and modernise our system.
The main conclusions and recommendations of this study are as follows:
1. The quality of public procurement is important. Considering that public procurement
accounts for approximately 17 % of the Czech gross domestic product, quality public
purchases could be the basis for the future prosperity of the Czech Republic and the quality
of life in it. Quality competition rules are not enough. A full-fledged modern solution must be
brought in in other areas as well – technically, economically, and in terms of contracts, as
well as in the area of project management.
Recommendation: In light of the contribution public procurement makes to the gross domestic
product of the Czech Republic, it is necessary to systematically and professionally improve the
whole public procurement system, not just in terms of competition rules, but across the whole
purchase cycle. It is necessary to prepare, by September 2013 at the latest (with regard for the
start of the new 2014–2020 EU programming period), the implementation of the amended EU
directives on public procurement and to adopt legislative drafts by the end of the current term
of the Czech Chamber of Deputies, i.e. to prepare a clear institutional framework for the
management of public procurement in the Czech Republic. All changes to the procedural rules
should however, as far as possible, be based on tried and true approaches and increase the
stability of functioning institutions according to the existing Public Procurement Act.
This study shows which instruments of modern public procurement could be implemented in
the Czech Republic as part of a comprehensive government policy. Such a policy should be
formulated as:
- a long-term government strategy
- the legislative text of a law (or laws), ideally as a codex for public procurement, including
the associated regulations and a quality RIA194,
- a group of methodologies and obligatory procedures adopted by a Government Resolution,
i.e. that are binding for all authorities, organisations and entities subordinate to the
government where it is not appropriate to use the generally binding legal regulations
- a long-term project of the Czech Republic with a clear implementation plan (short-term,
medium-term and long-term) with sufficient financial resources based on benchmarking of
costs for similar measures in other countries.
2. Improvement of the quality of public procurement should be one of the fundamental
priorities of any government of the Czech Republic. One CZK saved over the life cycle of a
purchase can sooner or later be invested in better quality public services. The failure to make
use of certain fundamental instruments of good foreign practice (e.g. the concept of value for
money, central procurement at the government level, management and oversight processes
and a category management approach to typical purchases in the public sector) represents
many lost opportunities for the Czech Republic and needless costs in the tens of billions of
CZK a year.
Recommendation: It would be advisable to set up a strategic working group as soon as possible
on the issue of public procurement including those who have experience with successful
194
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reforms in other countries (e.g. the UK, Australia). This working group should put together the
basic input material for creating a comprehensive public procurement policy according to the
conclusions of Point 1 by the end of 2012. This task cannot be viewed as "human creativity" and
"federal activity", it is necessary to gather a truly high quality team of people with sufficient
skills, motivation and support to deal with the problem of public procurement in the Czech
Republic. At the head of this group should be an internationally recognised expert of the type
of Sir Peter Gershon from the UK. The group's primary goal is not to be amendment or creation
of a new public procurement act or other regulations, but to create a comprehensive analysis
and specific proposal for a comprehensive and robust framework for public purchases in the
Czech Republic.
3. Any sort of institutional framework for good administration of public procurement in the
Czech Republic should be, with regard for the new draft EU directives on public procurement,
based on an independent public institution overseeing public purchasing and the issuing of
contracts. In good international practice, public procurement is essentially a non-political
activity of the public sector. For this reason a basic pre-condition is completion of the reform
of public administration in the Czech Republic, i.e. implementation of the legal treatment
guaranteeing above all impartial and professional management and execution of state
administration.
Recommendation: The reform of the state administration must be completed without delay in
the interest of depoliticising its management and execution. This condition must be brought to
bear along with the establishment of new organisations for better coordination,
methodological guidance and oversight of public procurement (centralised purchasing agency,
normative authority). It is necessary to keep in mind that the public procurement process is a
commercial activity of the public sector analogous to purchases in the private sector. A good
procurement therefore does not need political intervention, but economic, professional and
quality execution. Without these conditions it is not possible to achieve the desire changes and
the implementation of the new recommended elements will continue to fail.
This study has shown that in the Czech Republic there has thus far been a lack of a solid
institutional framework for cost-effective public procurement. Due to the absence of a more
comprehensive system of rules (what is particularly missing are sub-legal standards and
methodologies) public procurement is not cost-effective overall. The current procurement system
does not have any safeguards against serious cases of waste of public funds and the failure of this
system opens up significant opportunities for corruption. Cost-effective public procurement
represents a rational economic instrument by which these problems in the much criticised area of
public projects realised through public contracts can be effectively mitigated. Widespread
inefficient spending and corruption continue to undermine the functioning of the public sector,
which in the eyes of citizens becomes indefensible and reduces people's faith in democratic
institutions. The current budget crisis, growing pressure from the EU for the economy of public
spending and the extremely dissatisfied public opinion represent the proverbial "window of
opportunity" for creating and implementing a modern public procurement policy to bring about
good and economic administration of the public sector.
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Annex 1: Basic comparison of public purchasing organization in the selected countries
Czech Rep.
Normative authority for
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Support for implementation
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+

+++
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+++

guidelines upon
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+++

++

Public Procurement
Office
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ad hoc
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Centralized purchases

+

Supreme Audit Office
1
of Czech Rep.
Office for the
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In the Czech Republic the Supreme Audit Office can control only the expenditure of funds from the state budget. Audits and inspections do not apply to public funds of
local governments or companies owned by the state or local governments.

Annex 2: Case studies of public procurement failures in the Czech
Republic
Case study 1: Overpriced toll collection
Original plan
A project for a toll collection system (TCS) for motorways and Class I motor roads was launched in the
Czech Republic by a decision of the Government of the Czech Republic in 2004 based on expert
studies and documents submitted by the Ministry of Transport of the Czech Republic. The goal was
to introduce tolls for a total of 2 295 km of roads (TEN1 road network and selected Class I motor
roads) for vehicles over 12 tonnes by the year 2006 and gradually expand this system to vehicles
over 3.5 tonnes. The project arose out of the European Commission's strategic initiatives proposing
that EU member states implement road toll collection. The Czech Transport Ministry, which was
responsible for the whole project, was to choose at the time between microwave and satellite
technology, with the EU supporting the introduction of satellite technology due to greater
compatibility of systems between individual member states.
Competition for a supplier
A public contract for a supplier of the TCS was declared in 2005 with an expected value of CZK 16
billion not including VAT. The catch came in the tender documentation drawn up by the Transport
Ministry, which stipulated special conditions for the on-board units for the system, which could only
be suited to the use of microwave technology. Voices of criticism in the consultation process on the
tender procedure were not heeded. The competition documentation was thus not technologically
neutral and no comparison of tenderers offering various technologies could take place. In the end
four tenderers took part in the tender procedure, of which three were excluded for failure to meet
the qualification prerequisites; the remaining tender from the company Kapsch was thus not
evaluated. The Transport Ministry subsequently signed two contracts with the system supplier
Kapsch in 2006 for a value of CZK 22.09 billion: (i) for supplying the TCS for CZK 6.28 bn and (ii) for
services related to operation for a period of 10 years for CZK 15.8 bn.
Project realisation
Realisation of the contract took place under the supervision of the Road and Motorway Directorate
(ŘSD); this phase was however accompanied by a whole range of poorly conceived changes to the
original project which reduced the efficiency of the funds spent and the stipulated objectives failed
to be achieved. Specifically:
 a total of 25 addenda to the contracts on supplying the TCS and related services were concluded,
increasing the final cost of the contract by 26.7 % to CZK 27.9 bn. In doing so the Transport
Ministry (or rather ŘSD) significantly expanded the scope of the contract for supplies and services
beyond the originally negotiated framework.
 at the same time however, the amount of tolled kilometres was considerably reduced. In 2011
tolls were introduced for 1361 of the originally negotiated 2995 km (i.e. 52.7 %).
 further services and supplies were awarded without competition to the existing economic
operator. Yet the tender documentation contained a requirement that the system be open to
potential further sub-systems so that sub-systems could be developed independently with other
contractors, i.e. to allow for open competition for further development of the TCS. ŘSD however
awarded further contracts directly without competition on the basis of expert assessments2.
 realisation of Phase 1 of the TCS (motorways and express roads) took place under time pressures.
The Transport Ministry agreed that construction of the TCS could take place on the basis of a
declaration and not a construction permit, meaning without a final building inspection.
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On the basis of a negotiated procedure without publication – only the Kapsch consortium could supply and provide the
services and supplies that were the subject of the addenda

 the project was financed with funding from SFDI3 . Between 2007 and 2011 ŘSD requested a total
of 27 budget changes during the budget year4 ranging from CZK 2 million to 1.23 billion, which
attests to the lack of concept in the project planning.
Overall balance
The following conclusions can be drawn from the development to date in realisation of the project
based on the expenditures made and results achieved:
 the microwave technology chosen for the TCS proved to be less economical, as it did not allow
the Ministry to realise its original intention of adding tolls to 2 995 km of road. Yet the price to
date has reached approximately CZK 28 billion, which is already over the originally planned
amount of 26.2 billion for the whole duration of the project.
 potential further expansion of the TCS to Class I and II (or even Class III) roads will be more
complicated and financially demanding with the microwave system than it would be for a
satellite system. The current objective of the Ministry is to implement toll collection on a total
length of 7 582 km of motorways, express roads and Class I motor roads by 2013.
 international comparison of the operating costs and revenue from the toll system shows that the
operation of the TCS in the Czech Republic is more expensive than the microwave system in
Austria and the satellite system in Germany.5
 the whole project was poorly managed in terms of strategy and planning; over the course of
realisation there were significant changes to the project parameters that halved the results and
overdrew the originally allocated funding for the whole project.
(Source: Supreme Audit Office 20116)
Case study 2: Uneconomical construction of the National Technical Library
Original plan
The project to build a National Technical Library (NTK) was approved by the Government of the Czech
Republic in 2000 with realisation planned for 2002 – 2005 and total costs at CZK 1.5 bn in 2000
prices. Implementation was under the jurisdiction of the Ministry of Education, Youth and Sport
(MŠMT) in cooperation with the State Technical Library (STK). In 2003 the MŠMT proposed two
variants for financing the project: (i) CZK 1.69 bn in funding from the state budget and completion in
2009, or (ii) financing in the form of trade credit with a cost of CZK 1.78 bn and a completion deadline
in 2007. The second variant was then chosen in 2004 with an updated price of CZK 1.81 bn and the
supplier loan payable by 2010, with a construction completion deadline in 2006.
Selecting a strategic partner
In April 20047 the STK announced a two-stage commercial public competition for comprehensive
implementation of construction of the NTK. The first stage was for a strategic partner and at the
same time for an entity to produce the project documentation. During the selection procedure
however the second stage of the competition was not launched until March 2006 due to the
difficulty of drawing up the project documentation and taking it up with the relevant authorities, and
the subsequent drawing up of the tender documentation. This led to overall delays in the project,
which could not be completed by 2006. The selection procedure was not entirely transparent and in
the tender documentation there was no requirement to calculate the price for deferral of payments
for the completed work (price of money). It was not clear in the tenders of the 5 bidders how much
the costs associated with the credit service (provision of a loan to finance the project) would be. STK
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State Fund for Transport Infrastructure www.sfdi.cz
I.e. outside the regular approval process for the next year's budget
Cost assessment of the system shows what % of the system's revenue is consumed by planning and implementation of
the project (annual operating costs/gross annual income*100).
Information from Audit No. 11/13 – Monetary resources spent for procurement and operation of toll-collection system
for use of road infrastructure in the Czech Republic.
The public contract was declared according to the original Act on Public Procurement No. 199/1994 Coll.

and MŠMT selected the economic operator with the lowest tender price of CZK 2.14 billion. In August
of 2006, MŠMT issued a decision that the state budget would contribute to the project with total
costs of CZK 2.2 billion. Compared to the investment business case in 2004, the price was increased
by CZK 400 million and the realisation period extended to 2009.
Project realisation
Over the course of realisation the project suffered further changes and the contractual cooperation
with the strategic partner was not set up in a standard manner. This situation led to an additional
increase in the price of the project and a reduction in the economy of the funds invested:
 in the work contract with the strategic partner, there was no obligation for the economic
operator to provide evidence with its invoicing of the construction and technical parts of the
project demonstrating the actual amount of work and supplies provided according to the
itemised budget. STK thus had no way to verify that the prices for work performed were accurate.
 STK demanded brand-name and expensive products for the interior decoration (e.g. a reading
chair for CZK 8 233, a chair with wheels and armrests for CZK 34 862)
 changes were made to the project – establishment of a branch of the Prague 6 Municipal Library
and changes to the technical equipment management system. The price of the work thus grew by
CZK 75.5 million to a total of CZK 2.215 billion.
 On the basis of a decision by MŠMT, STK did not have its own employees for investment activity,
and investor supervision was outsourced. During construction the investor and engineering
activities were provided by the strategic partner – the supplier of the construction work! By
delegating activities to the strategic partner, MŠMT and STK had no way of sufficiently ensuring
economical and effective investment of public funds.
Overall balance
 in 2004, the fundamental economic parameter was price per unit of measurement of built-up
area, CZK 8 626/m2 without participation of the strategic partner and CZK 10 025/m2 with
participation by the partner.
 the final price, with participation of the strategic partner, was however CZK 13 803/m2, i.e. 38 %
more than the originally approved plan by the MŠMT.
 overall the projected costs for construction grew by CZK 785.6 million, while the project was
completed two years later than planned, in 2008.
 the selected method of financing – a supplier loan with the participation of the strategic partner,
completely lost its justification due to the 2-year delay in realisation of the construction, and as a
result was economically disadvantageous for MŠMT.
Source: Supreme Audit Office 20108
Case study 3: Conclusion of a framework agreement for supplying travel documents and
related products between the Prague Public Transport Company (DPHMP) and Negraph
a. s.
At the turnover of 2007 and 2008, DPHMP decided to change the supplier of travel documents
(originally Schwarz DruckGmbH& Co KG). However the new economic operator was selected directly
without any competition. DPHMP successfully made use of an exception in the Public Procurement
Act – public transport tickets have security features that are subject to protection of classified
information (security feature technology) and thus a demand for them can be awarded directly to a
selected economic operator. Behind the whole transaction, as has now been described in detail in
the media, was a corrupt network of entrepreneurs and lawyers tied to Prague politicians involved in
the contract in the form of fictitious intermediary services with payments directed to the Virgin
Islands.
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SAO Audit No. 10/30: Monetary resources earmarked for construction of a new building for the National Technical
Library in Prague 6 - Dejvice

The framework agreement for supplying tickets was highly unstandard and considerably
disadvantageous for the client (DPHMP):
 the contract was concluded without a fixed period; though notice could be given without stating
the grounds, the notice period was 4 years!
 for the first 12 months of the contract the client was not entitled to give notice at all
 the client was bound to purchase at least 39 700 000 tickets a year in the amount of CZK 17-18
million, otherwise they risk a contractual penalty in the amount of the unpurchased goods
It is thus rather a wonder that such a contract was able to be concluded by the DPHMP statutory
bodies without attracting the attention of oversight bodies.
(Source Oživení, o. s.)9
Case study 4: Prague OPENCARD – failure of project oversight
A case that was well described and received much media attention was that of the overpriced
Opencard project by the City of Prague (HMP). Aside from well founded suspicion of uneconomical
management of city public finances against a backdrop of corruption, it is also a prototypical example
of the failure of project management and oversight on the part of the project's contracting authority
– HMP.
Absence of project management and oversight
Personal liability for the whole project completely failed over the course of project realisation.
Specifically the City Hall Information Technology Department (OI), which was entrusted with
managing the project, was not able to take over the operation of the centre for card services, to
properly inform the HMP authorities of developments on the project, to oversee fulfilment of the
contract, to coordinate the involved parties, etc.
The main causes of failure:
 over the whole realisation of the project no competent and stable project management team was
put together
 instead, at various phases various consulting firms were hired for project services without any
overall liability for a comprehensive solution
 management of the project was largely left to the main supplier of the information system – the
company Haguess.
 HMP authorities were not provided with truthful information on project developments
Outsourcing of investor oversight services
HMP arranged for investor oversight on the project through external companies to a total cost of CZK
19.5 million in the years 2006 – 2009. These funds were however spent uneconomically and
ineffectively:
 in the years 2006 – 2009 the investor supervisor changed three times (Soluziona, a.s., Axcode,
s.r.o., PADCOM, s.r.o)
 in 2007 the project was without an investor supervisor for half a year
 none of the companies used alerted the investor to faults in the work, the disadvantages of the
contracts concluded, the errors in accepting out-of-date hybrid cards or the significant deviation
from the approved project, nor did they take any steps to reduce the operating and investment
costs.
(Source: NEXIA AP a.s., A.T. KEARNEY GmbH, 200910)
Non-standard relations with the supplier Haguess a. s.
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See http://www.bezkorupce.cz/kauzy/jizdenky-dpp/.
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See http://wpress.bezkorupce.cz/wpcontent/uploads/2010/08/684328_2374_Zprava_o_provedeni_forenzniho_auditu_OpenCard_2010_2009.pdf.

Specifically this refers to the observance of the Work Contract for Realisation of a Card Service
Centre concluded between HMP and Haguess a. s. at a cost of CZK 98.1 million, which was a key
contract in the whole project.11 Over the course of realisation of the work, the contract was violated
without consequence in the following ways:
 with the conscious consent of HMP and in violation of the work contract, the deadlines for
completion of the work were altered without the conclusion of proper addenda to the contract
 realisation of the work experienced considerable delays, at least 229 days. Yet HMP did not bring
any contractual penalties to bear against the supplier. The contractual penalty was CZK 981
thousand for each day of delay.
 the assets of HMP evidently incurred heavy damages as a result of project realisation. Yet HMP
has not been willing to admit to the existence of damages to date, has not enumerated the
damages, nor did it bring the right to compensation to bear against the responsible parties in
time.
(Source: Oživení 201012)
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Due to disadvantageous licencing provisions in the contract, all associated supplies and services were concluded with the
original supplier without a competition.
See http://wpress.bezkorupce.cz/wp-content/uploads/2010/08/Zprava_Oziveni-dodrzeni_teminu_SOD-realizaceSKC.pdf

